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ZONING BOARD OF APPEALS

APPLICATION
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Exact Location of Property Involved .The ShoneSAt .Avalon (.Map AttHChEd) . crernnasan
Assessor's Key # 21400008 27600131; 276000028 _ 2980 Main Street; 131 Griswold Street N2B Gnswo}d

o R == == ~~~““gtreet Rear and EBA Main Street Rear
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Under the provisions of Section 8-7, Connecticut General Statutes, the undersigned
hereby appeals:

1. For relief (a variance) from the restrictions imposed in Sectionls) waausweese v c5 5 ame s of
the Glastonbury Zoning Regulations.

2. For a special exception as provided in Section .............. of the Glastonbury Zoning
Regulations.

3. From an adverse ruling Dy .......c.iiiininniiinnnaenanas the Building Official,
Glastonbury.

4. For the approval required by the State of Connecticut agency named below.

Describe in detail (in space provided on page 2 or on a separate sheet) what it is you want to
do. State why this violates the Section(s) of the Glastonbury Zoning Regulations cited above.
If a variance is sought, what hardship related to your particular property is claimed? If a
special exception is sought, explain how all requirements for this exception have been met. If
this is an appeal from a ruling of the Building Official/ Zoning Enforcement Officer state why
you feel the ruling is wrong. (Use back of this form, i1f necessary)

We/I hereby depose and say that all the above statements contained in any papers submitted
herewith are true to the best of my knowledge and belief.

Tomo S

Applicant Owner, If Not Applicant
(Required)
1/14/2020
Date Date

SEE PERTINENT INFORMATION ON NEXT PAGE




Include TEN (10) copies of everything submitted including the application and a map of the
property involved. Locate all structures thereon and their relation to buildings on adjacent
property and to the highway with approximate distances therefrom. Floor plans of buildings
which you desire to erect or to alter must be provided in sufficient detail to make intelligent
presentation of your plans. Also, include ten (10) copies of all supporting documentation.

FILING FEE OF $185.00 tendered herewith. Applicants whose cases come under Section 14-55,
14-322, Connecticut General Statutes will be charged an additicnal fee to pay the cost of

publication and the expenses of the public hearing.

DESCRIPTION IN DETATIL:

See Attached Statement

Ten copies of this Application and all supporting documentation are required




The subject properties have been active in the land use approval process for over 20 years.
While approvals were granted to the property owner by the town (under pressure from the
court), these approvals have carried conditions which have further prevented the development
of the subject properties. Substantial evidence has come forth that the Town Plan and Zoning
Commission has exercised unlawful discrimination in regard to the subject property in violation
of the State and Connecticut Constitutions. In addition, the town of Glastonbury using its police
power has recently taken overt actions against the owner of the property which further
prevented development. The owner of the property claims several hardships and seeks a
variance from Section 12.7 of the Regulations in regards to the March 17, 2015, April 4, 2017
and/or February 6, 2018 Special Permit Approvals so as to proceed with the development of the

property pursuant to these approvals.
HARDSHIP #1

1. The property was granted a Special Permit by the Town Plan and Zoning Commission for
use as The Shoppes at Avalon on March 6, 2013 with the following condition:

3. No Certificate of Occupancies shall be tssued for buildings that increase the square footage of
the entire development above 67,690 square foet until the House Street/Harris Street/Griswold
Strect intersection improvements as well as the Main Street corridor traffic signal coordination
improvements between Welles Strect and Putnam Boulevard are operational.

a.

2. This condition of approval was accepted by the property owner under the good faith
representations of the Glastonbury administration voiced by Stewart Beckett lll the
Chairman of the Town Council in his letter to the Residents found in the 2012-2013 Annual
Report that said intersection would be completed in 2014.

This will combine with the scheduled i
reconstruction in 2014 of the House/ i
Harris/Griswold St. intersection to

greatly decrease traffic congestion in 1

” our entire downtown corridor,

3. However, the reconstruction of the intersection did not even begin until the year 2016,
posing a unique hardship upon the property owner as he could not secure financing for the
project until the intersection was completed.

4. CGS § 8-6 allows zoning boards of appeals to grant variances from zoning laws when
conditions affecting a particular parcel would create an “exceptional difficulty or unusual
hardship” in the absence of the variance. The condition that the House/Harris/Griswold
Street intersection improvements be completed was a unique condition, only applied to the
subject property, and was a condition outside of the property owner’s control and not
affecting generally the [zoning] district in which it is situated, a literal enforcement of such a
condition resulted in an unusual hardship. The variance will not substantially affect the
municipality’s comprehensive zoning plan. Dupont v. Zoning Board of Appeals of Town of
Manchester, 80 Conn. App. 327 (2003). Stancuna v. Zoning Bd. of Appeals of Town of
Wallingford, 66 Conn App. 565 (2001). Smith v. Zoning Bd. of Appeals of Town of Norwalk,
174 Conn. 323 (1978).



5. Given that the property owner could not commence substantial construction under the terms
of approval of the Special Permit due to a condition outside of the property ownetr’s control,
a hardship has been created by the town and the applicant is entitled to a variance of
Section 12.7 of the regulations.

HARDSHIP #2

1. The property was granted a reapproval of a Special Permit by the Town Plan and Zonhing
Commission for use as The Shoppes at Avalon on April 4, 2017 with the following condition:

3. No Certificate of Occupancies shall be issued for buildings that increase the square footage of
the entire development above 67,690 square feet until the House Street/Harris Street/Griswold

Strect intersection improvements as well as the Main Street corridor traffie signal coordination
improvements between Welles Street and Putnam Poulevard are operational.

a.

2. As of April 4, 2017, the intersection improvements and Main Street corridor traffic signal
corridor traffic signal coordination improvements were not fully operational.

3. CGS § 8-6 allows zoning boards of appeals to grant variances from zoning laws when
conditions affecting a particular parcel would create an “exceptional difficulty or unusual
hardship” in the absence of the variance. The condition that the House/Harris/Griswold
Street intersection improvements be completed was a unique condition, only applied to the
subject property, and was a condition outside of the property owner’s control and not
affecting generally the [zoning] district in which it is situated, a literal enforcement of such a
condition resulted in an unusual hardship. The variance will not substantially affect the
municipality’s comprehensive zoning plan. Dupont v. Zoning Board of Appeals of Town of
Manchester, 80 Conn. App. 327 (2003). Stancuna v. Zoning Bd. of Appeals of Town of
Wallingford, 66 Conn App. 565 (2001). Smith v. Zoning Bd. of Appeals of Town of Norwalk,
174 Conn. 323 (1978).

4. Given that the property owner could not commence substantial construction under the terms
of approval of the Special Permit due to a condition outside of the property owner’s control,
a hardship has been created by the town and the applicant is entitled to a variance of
Section 12.7 of the regulations.

HARDSHIP #3

1. On or about July of 2016, the property owner did commence substantial interim construction
for the aforementioned project for the purpose of preserving his permits and did do
commence substantial work as noted in applications before this commission.

2. In August of 2016, the property owner did secure interim financing to continue substantial
construction from Century Capital Partners LLC of Rochelle Park, New Jersey. See
Attached Letter of Commitment.

3 Between 8/10/2016 and 5/28/2018, the town of Glastonbury falsely arrested the property
owner 5 times for 10 felonies and 3 misdemeanors including a false larceny arrest.



a As a direct result of these arrests, the praperty owner was incarcerated at Northern
Cortrectional Institute while awaiting trial.

b. The property owner has prevailed on all criminal counts falsely brought by town
authorities.

c. However, the praperty owner could not continue the construction of the project from
prison.

d. In addition, the 10 felonies and 3 misdemeanors, which carried a total potential
prison time of 108.75 years in prison, prevented the property owner from securing
additional financing.

e. A spreadsheet of the false arrests of the property owner by the Town of Glastonbury
is attached hereto.

4. CGS § 8-6 allows zoning boards of appeals to grant variances from zoning laws when
conditions affecting a particular parcel would create an “exceptional difficulty or unusual
hardship” in the absence of the variance. The false arrests made by the Town of
Glastonbury applied only to the property owner, was a unique condition outside the property
owner's control, only prevented the development of the subject property, and was a
condition not affecting generally the [zoning] district in which it is situated, therefore the strict
enforcement of the aforementioned condition that the property owner was required to
commence substantial construction while he was incarcerated and facing false ctiminal
charges resulted in an unusual hardship. The variance will not substantially affect the
municipality’s comprehensive zoning plan. The variance should be granted. Dupont v.
Zoning Board of Appeals of Town of Manchester, 80 Conn. App. 327 (2003). Stancuna v.
Zoning Bd. of Appeals of Town of Wallingford, 66 Conn App. 565 (2001). Smith v. Zoning
Bd. of Appeals of Town of Norwalk, 174 Conn. 323 (1 978).

5. Given that the property owner could not commence substantial construction under the terms
of approval of the Special Permit due to his false arrest and unlawful incarceration is a
condition outside of the property owner’s control, a hardship has been created by the town

authorities in the unlawful use of their police power and the applicant is entitled to a variance
of Section 12.7 of the regulations.

HARDSHIP #4

In civil proceedings before the Connecticut Superior Court between John Sakon and the
Town of Glastonbury (CV05-4006620 S and CV05-4003783 S), some revelations came forth as

to the History of the Planned Travel Zone. Mr. Mark Branse Esq." was called as an expert

1 Mark Branse, Esq., was recognized as an expert witness in zoning faw by the court
without objection by the defendants. Mr. Branse testified that he was the former
Assistant Town Manager for Planning and Community Development for the Town of
Glastonbury; the former Town Planner for the Town of Glastonbury; and the former
Director of Community Development for the Town of Glastonbury. Mr. Branse then
testified that he left the employ of the town to become a practicing aitorney and served



witness to testify as to zoning law. In direct questioning, Mr. Branse provided the following

testimony:?

e He (Branse) was a part of the committee that drafted the zoning regilations for the town
of Glastonbury (T.p.17) ;

« the subject properties are located in the Planned Trave! (PT) Zone (T. p. 1 5}

o there are no permitted uses as of right in the Planned Travel Zone and any use of the
subject properties would require a “special permit” under CGS § 8-2 of the statutes

(T.p.33);

12 0 Mr. Branse, what can you do with this proparby, under

13 the regulations, without a spezial permit?

14 A Hothing,
15 p  Hothing?
ihH h Hothing.
»
9 0 Okay. And in your expert opinion, is it pessible that

10 the commission may deem it appropriate not to approve any use
11 on this property regquiring a special permit in the foresceable

12 future?

13 i 1L s possible.

14 ;Q And they certainly would have the legal anthority to do
18 [ that?

16 A Yes, ﬁhey would.

as counsel to the Glastonbury Redevelopment Agency; served as a member of the
Glastonbury Redevelopment Agency; and served on the Glastonbury Town Plan and
Zoning Commission as a commissioner for seven years. In his law practice, Mr. Branse
testified he has represented the towns of Andover, Cromwell, Middlefield, Westbrook,
Old Saybrook, Old Lyme, East Haddam, Enfield, Oxford, Willington, Eastford, Bolton,
and Scotland in the areas of land use law; and was also past Chairman of the Planning
and Zoning Section of the Connecticut Bar Association; and regularly teaches courses
in Land Use Law for the Connecticut Bar Association.

2 5ee Transcript, Testimony Mark Branse; Sakon v. Town of Glastonbury. Full
Transcript to be provided at the hearing.



9 o Is there any other of those 20 municipalities that have
10 such restrictive seoning regulations as this one?

11 A Ttve pever seen == I’'ve never seen one where arguably
12 thore aro no special, no uses permitted as of right or at best
i3 a rfapm and a park as pernitbted os of right. All the

14 | regulations allow semething as of right.

15 0 What can a landowner do with thig property?

16 A Reap applying ror special permits,

17 0 And hope the town changes its mimd?

18 A Hope that yoa can present something that they will --

16 | ore willing to approve.

CGS § 8-6 allows zoning boards of appeals to grant variances from zoning laws when
conditions affecting a particular parcel would create an “exceptional difficulty or unusual
hardship’ in the absence of the variance. When the use of the subject property is at the
pleasure of the municipality and not as of right, the property owner bears an unusual
hardship for which a variance will grant relief.

This applicant has shown not only he cannot use the property the way he desires, but
that he is being completely or almost completely deprived of the land’s value.

This hardship is imposed by conditions outside of the property owner's control.

At great expense, the applicant has received approvals (sic) from the Town Plan and
Zoning Commission in 2013, 2014, 2015, 2016, 2017 and 2018 only to be prevented
from the development of the property by unreasonable conditions of approval, false
representations by municipal authorities and by other police power actions of the
municipal authotity. :

The unlawful use of the Special Permit process which denies the property owner any
use of his property as of right was a condition outside of the property owner’s control and
a literal enforcement of such a condition results in an unusual hardship. However a
variance Section 12.7 will not substantially affect the municipality's comprehensive
zoning ptan. Dupont v. Zoning Board of Appeals of Town of Manchester, 80 Conn. App.
327 (2003). Stancuna v. Zoning Bd. of Appeals of Town of Wallingford, 66 Conn App.
565 (2001). Smith v. Zoning Bd. of Appeals of Town of Norwalk, 174 Conn. 323 {(1978).

Given that the property owner could not commence substantial construction under the
terms of approval of the Special Permit due to a condition outside of the property
ownet's control, a hardship has been created by the town and the applicant is entitled to
a variance of Section 12.7 of the regulations.



HARDSHIP #5

In civil proceedings before the Connecticut Superior Court between John Sakon and the
Town of Glastonbury (CV05-4006620 S and CV05-4003783 §), some revelations came forth as
to the History of the Planned Travel Zone. Mr. Mark Branse Esq.? was called as an expert

witness to testify as to zoning law. In direct questioning, Mr. Branse provided the following

testimony:”

o He (Branse) was a part of the commiltee that drafted the zoning regulations for the town
of Glasfonbury (T.p.17) ;

« the subject properties are focated in the Planned Travel (PT} Zone (T. p.15);

e The Plan and Zoning Commission’s intention was to prevent development on the subject
propen‘iés to aflow the Glastonbury Town Center (Redevelopment District) to proceed

without competition from the north part of town.

3 Mark Branse, Esq., was recognized as an expert witness in zoning law by the court
without objection by the defendants. Mr. Branse testified that he was the former
Assistant Town Manager for Planning and Community Development for the Town of
Glastonbury; the former Town Planner for the Town of Glastonbury; and the former
Director of Community Development for the Town of Glastonbury. Mr. Branse then
testified that he left the employ of the town to become a practicing attorney and served
as counsel fo the Glastonbury Redevelopment Agency; served as a member of the
Glastonbury Redevelopment Agency; and served on the Glastonbury Town Plan and
Zoning Commission as a commissioner for seven years. In his law practice, Mr. Branse
testified he has represented the towns of Andover, Cromwell, Middlefield, Westbrook,
Old Saybrook, Old Lyme, East Haddam, Enfield, Oxford, Willington, Eastford, Bolton,
and Scotland in the areas of land use law; and was also past Chairman of the Planning
and Zoning Section of the Connecticut Bar Association; and regularly teaches courses
in Land Use Law for the Connecticut Bar Association.

4 See Transcript, Testimony Mark Branse; Sakon v. Town of Glastonbury. Full
Transcript to be provided at the hearing.



8 0 Okay. HNow you've testified ihat you had worked on the
9 | development of the regulations --

10 A That’s correct. ‘

11 @ -- that now include the Plan Travel Zone. And what was,
12 | do you recall what the Plan and Zoning Copmission’ s

i3 intention == well, was with respect to those regulations?

14 A With respect to the Plan Trave) Yone regulations?

15 | 4] Yon.

16 A Yo, 1 do.

17 o and what was its Intention?

18 A Its intention was to effectively prevent developnent in

19 the entire Plan Travel Zone area in order to allow the
20 | Glastonbury Redevelopment Project, which was approved in 1969,
21 te proceed without competition from the north part of the

22| town. That is, T fear, the truthful answer to your guestion.

g L
13 THE COURT: Well, let me just ask a follow-up.
14 Mr. Branse, did I understand you that the -~ understand
15 you to say that the planned travel regulation was
16 designed to prevent a developnaent of property that
17 would be in competltion with some other planned
18 devalopment.?
19 PHE WITHESS:  Yes, Your Honor, yeu understood me
20 gorrectly, That’/s the truthful answer, I'm afrald.
21 THE COURT: It scunde like some vonstitutional
22 issues involved, bhut apparently nobody raised them,
23 THE WITHESS: HNo, they didn’t.

[ ]

e CGS § 8-6 allows zoning boards of appeals to grant variances from zoning laws when
conditions affecting a particular parcel would create an “exceptional difficulty or unusual

hardship” in the absence of the variance.

o This applicant has shown not only he cannot use the property the way he desires, but
that he is being completely or almost completely deprived of the land’s value.



That the intent of the town was the practice of discrimination to prevent a development of
the subject property so that other developments in the center of town could proceed
without competition.

This hardship is imposed by conditions outside of the property owner's cantrol.

At great expense, the applicant has received approvals (sic) from the Town Plan and
Zoning Commission in 2013, 2014, 2015, 2016, 2017 and 2018 only to be prevented
from the development of the property by unreasonable conditions of approval, false
representations by municipal authorities and by other police power actions of the
municipal authority.

The unlawful use of the Special Permit process which denies the property owner any
use of his property as of right was a condition oufside of the property owner’s control and
a literal enforcement of such a condition results in an unusual hardship. However a
variance Section 12.7 will not substantially affect the municipality’s comprehensive
zoning plan. Dupont v. Zoning Board of Appeals of Town of Manchester, 80 Conn. App.
327 (2003). Stancuna v. Zoning Bd. of Appeals of Town of Wallingford, 66 Conn App.
565 (2001). Smith v. Zoning Bd. of Appeals of Town of Norwalk, 174 Conn. 323 (1978).

Given that the property owner was subject to discrimination in violation of his State and
Federal constitutional rights under the terms of approval of the Special Permit due to a
condition outside of the property owner’s control, a hardship has been created by the
town and the applicant is to a variance of Section 12.7 of the regulations.



Century Capital Partners LLC

136 W, Passaic St Suite 310 Rochelle Park, NJ 07662 P: 201-880-7850 Fr201-368-0837

October 6, 2016

Mr. John Alan Sakon
Sakon, LLC

74 New London Turnpike
Glastonbury, CT 06033

Re: Loan Offer
Dear Mr. Sakon,

As agreed to in the Loan Commitment of August 26, 2016, Century Capital Partners (CCP) concluded its
initial due diligence concerning the collateral for your proposed loan. Based on the terms and conditions
agreed to in the loan commitment, CCP is prepared to proceed to a closing in the amount of $3,400,000

Please confirm your acceptance in writing.

Sincerely,
Dawid Hecht

David Hecht
Century Capital Partners, President

Agreed and Accepted this___ November 12 2016

;];h) Arion)
John Alan Sakon

Sakon, LLC

This acceptance is conditioned on:

1. The refinancing of the Cyhani Mortgage pursuant to the document "2016-11-10 Sakon Avalon Bridge
Loan Proposal" attached hereto.

2. The provision that Sakon's counsel reviews the Century Lending Documents and finds them to be in
conformance with the Connecticut Statutory Form and/or otherwise agreeable to the borrower.

336 W. Passaic St, Suite 310 Rochelle Park, NJ 07662 P: 201-880-7850 F:201-368-0837
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GLASTONBURY

ANNUAL REPORT
2012-2013
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GLASTONBURY TOWN COUNCIL

Message from

the Chairman

Dear Residents:

eather events were again a major
topic for our town. We escaped
severe damage from Hurricane Sandy
but did have a severe microburst and
a record snowfall. Fortunately, most
of the town was not without power for
these events, and so the disruption was
minimal compared to past years. We
have been 10 months now, so hopefully
we have clear sailing from weather
events for a while,

Glastonbury has had another successful
year enhancing resident’s quality of life
while having a growing population of
residents and businesses. The biggest
project of all is the start of construction
of the Riverfront Boathouse with the
associated river access for personal
water recreation as well as formal
interscholastic competitions. The traffic
on Welles St. has greatly increased
with many observers all checking site
progress regularly.

Main St. repaving and new traffic light
systems are being installed to assist
with a smoother entrance to town

with an enhanced light system that
should allow an easier ride through our
main commercial area. The Federal

Air Congestion Mitigation Funding is
specifically to minimize idling at lights
and seeks to make the roads handle

the traffic on them in the most efficient
manner allowing improved air quality.
This will combine with the scheduled
reconstruction in 2014 of the House/
Harris/Griswold St. intersection to
greatly decrease traffic congestion in
our entire downtown corridor.

Hearth Homes has started construction
of their newest assisted living/
Alzheimer's unit next to the Gateway
medical complex. The lot next door was
also sold for another medical service
provider, largely completing the sale

of available property in the Gateway
Industrial Park area. We are all very
pleased to have this property provide so
much high quality medical service to
both our residents and the surrounding
east of the river region.

Zoning rules for our town center have
been amended to enhance the economic
vitality and personal interest of our
center. We have had several excellent
restaurants come into Glastonbury over
the last several years. We hope to make
that area our residents’ favorite spot to
not only dine, but shop and work too.
Glastonbury was reaffirmed in
deserving its triple A bond rating

from both Moody's and Standard

and Poor. We all are very proud of

the designation, but the real value is

Glastonbury-ct.gov

the recognition the rating gives to the
excellent and hard work our town staff
does to operate the town in an efficient
and effective manner. It really shows
why Glastonbury was selected as

the number 1 town in the region Jast
year, We were again able to manage
improvements in town infrastructure,
maintenance of what we already had,
and yet still maintain a budget in-line
with the consumer price index of the
area.

Finally, Glastonbury has long been

a leader in energy efficiency and
alternatives. This year saw the
introduction of solar power cells on
some major rooftops as well as ground
mounted solar for the first time. The
annual savings of these systems are
projected to exceed $110,000 annually
with no capital cost to the Town while
limiting carbon dioxide and other
pollutants from our atmosphere.

/ , P G

Stewart (Chip) Beckett II1
Chairman, Glastonbury Town Council

14
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Mo. CVO5-4006620 § and : STATE OF CONMNECTICUT
CVo5~4003783 § :  SUPERIQR COURT

JOHH EAKON :  JUDICIAL DISTRICT OF

v :  HEW BRITATH AT NEW BRITAIR
TOWN OF GLASTONBURY : October 13, 2006
BEFORE:

The Honorable Arneld W. Aronson, Judge Referee

APPEAMRAMANCE S

on behalf of the Plainbiff:
John A, Saken, Pro Se
126 Craigemore Circle
Avon, CT 06001

BY: John A. Sakon, Pro _fe

on behalf of the Defendant:
shipman & Goodwin, LLP
one Constitution Plaza
Hartferd, CT 06103~ 1919
BY: Beth Bryap Critton, Esquire

DONNA L. PELUSO
COURT REPORTER/MONITOR

(In open court).
® * k % %k k % X &
MR, SAKON: Your Hopor, 1'd like to onll as my --

Mr. Mark Branse to the stand.
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MARK BRAMNSE,
a witness ealled on behalf of the plaintiff, having been first
duly sworn by the Court Officer, was exanined and testified on
his cath as follows:
THE WITHESS: My name is Mark, M-a~r=k. The last
nane is Branse, B-r-a-n-s-e. My office address is 148
Easterpn Boulevard, Glastonbury.
THE QOURT: Mr. Sakon, you may proceed,
DIRECT EXAMINATION DY MR. SAKON:
Q My, Branse --
MR, SAKOW: With permission of the Court, do you
nind if 1 just move --
PHE COURT: Just turn the microphone, Be near a
microphone so that you’re picked up on the recording.
MR. SAKOH: Okay.
Q (BY MH. SAKON) Mr. Bransc, are you an attorney of law?
A Yes, I am,
¢ Okay. And do yon understand why yeu were called to
testify today?
A Yes.
Q0 Okay. And what was your understanding of why you were
going to be called to testify today?
) I ungprstana Itve been colled as an expert w}tness
concernihg inning and specifically Glastonbury zoning.
0 Okay. 1’d like to delve into yeur qualificationcs in
terms of identifying you as an expert.

what is your age, Mr. Branse?

initially, my title was adninistrative assistant for planning
and community developnent of Glastonhury.
1f I may interrupt you.

Yas.

[T o]

you served the internship while you were at work?

A I was in Danvers, Massachusetts, but it was =
prereguisite to my, to my program. S6 1 didn‘t actually get
my Masters until 1971, after I had completed the six=month
internship.

@ Okay. And what do you after you completed ~~ did you
graduate from Wharton after you got, completed that
Internship? ’

A Yes,

@ And what did you do after that?

A So, thereafter, I was hired as -- initially, as an
adninistrative assistant for planning and community
development by the town of Glastonhury.

My title changed in about 1973 to assistant town manager
for planning and community development. And throughout the
period of my employment, which was ‘71 through ‘76, I also
nheld the title town planner and also the title director of
community development. Excuse me. Director of economic
development.

@ Director of economic development. Okay. So you are,
in the course, after you left your =-- did you leave the
position as town planner of the town of Glastonbury?

A Yes, I did, It was in about May of 1976.
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A Fifty-nine. I had to stop to think about that.

o That wae just curiosity. 1 did not know. Hr. Hranse,
taking you back to your memories, I‘d like to go through your
educational background. Would you -- did you graduate frem
college?

A  VYes. 1 have a Bachelors in Political Science from Duke
University.

O puke University. Since leaving Duke University, what
did you do?

2 ‘Thereafter, I went to the Fels Institute of Local and
state government of the Wharton Graduate School of the
uUniversity of Pennsylvania, &nd T have a Masters degree from
there in stabe and logal goverpment administration.

0  And we have a common bond there, do we not?

Yes.
And what is that bopd?

e both went to work.

[T = 4

Thank vou. and after you left of the Wharton School at
the University of Pennsylvania, what did you do?

A The progran that Y was engaged in reguived a six-month
internship in state and lecal government. So my internship
was done at Dan&ars, Massachusetts, where I was the town
planper, essentially.

They didn‘t have a planner in Danvers. So they used
interns to serve that function just as sort of an interim
basis.

Thereafter, in February of 1971, I was hired as -~

0 And what did you do after that?

A I went to the == I went full time te the Unjversity of
connecticut School of Law, and graduated in 1979 cum laude.

0 Cum laude. Okay. Did you have a major concentration
while you went to the University Connecticut Bchool of hLaw?

A wWell, I had gone =- I had gone to the law school
spocifically to expand my abilities in land use and planning.
so 1 took all the courses that the school had in.land use,
real estate and related topics.

@ Okay. And after you graduated cum laude from the
University of Connecticut, what did you do?

- A I was hired in 1979 by the law firm then known as
Twachtpan & Tillinghast, And then in 19, I think '81, the
firm name then changed te Twachtman, Tillinghast & Branse.

0 5o you became @ partner in the firm in 19817
Correct.
Okay. And since -- ave you still with that firm?
Ho.

and since leaving that firm, what did you do?

> 0 > O ¥

¥Yor a period I was in solo practice. Actually, I was
the firm Branse & Croll for about two years, And then in
1983, I went Into solo practice. We have grown over the
years. We, now there are now four attorneys. And the name of
the firm is Branse, Willis & Knapp. ) '

Q@ Okay. I happen to notice that the, first, nare of that
firm i¢ Branse. Are you the founding partner?

A Yes.

[CN - S - T - ™ A

I T I SR
a B xR W N = O

17
18
19
20
21
22
23
24
25
26
27

L I e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

¢ Are you the managing partner?
A Yes.

@ Okay. 5o you practiced law [rom 1976 therean?

AT79.
Q 179 --
A *18,.

Q - thereon. Okay. I‘'m going to come back to the
practice of law in a second,

Did you hold any public offices during that period of time?

»  Various ones. When I was at ‘Ywachtman, Tillinghast &
Branse our firm and myself personally were counsel to the
Glastonbury Redevelopment Agency. When 1 left that firm,
redevelopment had about two years to go te wrap-up. So 1 was
appointed to be a member of the Redevelopment Agency to help
in that.

T was alse chairman of what was called the Citizen's
Advisory Committec while 1 was in law school. And also
in-between the second and third years of law scheol, I was
hired back by the town of ‘Glastonbury to basically do my old
job as, on a consultant basis.

My successor had resigned after only about two years, So I
was asked to fill in until a new replacement could be hired.

And then between-lggz and 1999, approdimately, I was first %
an alterpate on the Glas&onﬁury Town Plan and Zoniné
commission and then a Full commissioner.

0 So you served on the commission how many years?

A About seven years.

Q Seven years., Okay. 1 I were to describe one single
area that you do most of your practice of kaw, what would that
he?

A  Land use.

@  And in land use what -- what do you describe as "land
use" in that definition?

A& Municipal planning, zoning, wetlands and general
municipal law.

¢ General municipal law --

A But applied more to the land use arcas, for me
personally.

@ Do you represent any munleipal clients?

A Many, yes.

o Would you give me an ides of how many "many" is?

A I'm former town attorney of Andover, Cromwell and
Middlefield, And I'm currently town attorney of Griswold and
Middlefiold. 1 represent one or more land use agencies in
Westbrook, Old Saybrook, 0ld Lyme, Middlefield, East Haddam,
gntield, oxford, Willington, Eastford, Andover, Bolton. Ifm
leaving somcone out.

Q I don‘t want to stretch your memory. I think, I think
that's ——

A‘ I think I mentioned Scotland.

Q Scotland. And for all these municipalities, you are
representing them in areas of land use law?

A At least, yes --

Q oOkay.
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A == if not other areas.

@ oOkay. BAnd that includes representing then in defending
zoning appenls or advising their zoning commissions?

A hbsolutely.

0 okay. In your practice of law, have you become -~ are
you member, I presune you're a member of the bay?

£ 1 an a member of the Connecticut Bar rssociation.

0 oOkay. Are you active in that prganization?

A Yes, I an.

¢ Do you participate in any conmittees in that
organization?

F Itm & member of the executive committees of both the
environment section and the planning and zening section. I
just this June completed my three-year term as chairman of the
planning and zoning section.

0 What 1s the planning and zoning section of the bar
association?

A It’s that section of the Bar Association that focuses
principally on land use. We call it the planning and zoning
section, but we also do focus on wetlands, at least at the
pupnicipal level.

@ Okay. #&nd that committee of the Bar hssociation
advises the legislature on a regular basis --

A Pericdically --

Q ~-- as to land use law?

A -- yes. I wouldn’t say a regular basis. When we have

an interest that is primarily procedural, we avoid pelicy

0

issues.

Q okay. Certainly state legislatures make a habit of
coneulting the bar in reference to issues that --

L Yes., For that matter, actually, just this year, the
Connectlicut Supreme Court invited our section to subnit an
amicus brief. That's the first time in my memory that’s ever
happened.

Q Okay. ‘Talking about the Connecticut Supreme Court,
You have extensive practice in the Connecticut courts in
reference to land use law?

K That is correct.

Probably too many cases to note. Correct?
Yes.

Okay. Mave you appecared before the appellate court?

Qe
R
Q
A Yes.
Q Have you appeared before the supreme court?
A Yes,
© Have you appeared as an expert witness before?
h I think so, but I'm not sure.
Q@ Okay. Over many years, you’ve done many things in
refercnce to land use law?
A Yes,
Q okay.
J A T know I‘ve been identified as an expert witness, I'm
trying to remember if any of them reached trial,
0 hs a matter of fact, the Bar Association gives courses

in land use laws to practicing attorneys, do they not?
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A Yes, it does.

Q@ Do you teach those coursas?

A Some of them, ves.

@ oOkay. hnd you help organize those vourses?
A Yes, I do.

Q  Okay.

HR. SRKON: Your Honor, I would offer this witness
as an expert in land uso law in the state of
Connecticut.

HS. CRITTOM: I have no objection.

THE COURT: A1l right. rroceed, Mr. Sakon,

HR. SAXKON: Okay.

Q {BY MR. SAKON) Mr. Branse, how long have you known John
Sakon? .

A It’s at least 15 years.

Q  Okay.

A Twenty.

0 Are you familisr with -- you were in the room while
these properties were jdentified, were you?

A Yes, I was.

o You werc able to fellow the identification of the
properties?

ES Yes.

0 hre you familiar with these properties?

A Yes.

Q Has your law firm represented John Sakon in reference

to these properties?

A Yes.

@ Okay. That would be representation in terms of the
acquisition of the properties?

A There's a couple of then.

g Okay. You're aware that John Sakon has used scveral
attorneys in reference to those properties --

A Yes,

@ =~ as convenjence would allow?

A Correct.

o And your firm is -- as a nmatter of fact, did your firm
represent these properties in reference to a wetlands
application befere the town of Glastonbury?

A Yes.

o oOkay. Did your firm represent these properties in
refercnce to a zening application in the town of Glastonbury?

A Ho.

O Why?

2 Those applications were beginning in about 2000 and
2001. As I mentioned, 1 had served of the’planning and zoning
commisaion up until 1999, I naver served on the conservation
commission, which is the wetlands agency. And so I
had indicated to you early on that I would represent you at
the Conservation Commission, but I would not represent you
pefore the planning and zoning Commlssion; hécause I felt it
was simply too short a period of time since I had been a
member of that agency myself.

Q@ And you wanted no appearance of impropriety?
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That iz correct.
or influence?

correct. So I never appesared [or you before any, sny

Okay.

MR. SAKOM: Just a second, Your Honor. I just
went through a long line of examining, and I necd to
collect myself for just a second.

THE COURT: W%e’ll go off the record so that you
can discuss --

MR. SAKON: I'm sorry, Your Honor. 1 violated
procedure.

THE COURT: No problem. HNo problenm.

(Off record).

MR. SAKON: Your Honmor, without objection from
the ==

PHE COURT: aAre we back on the record?

THE COURT KONITOR: Yes, we are, Your Honor.

HR. SAKON: Your Honor, without objection from
oppesing counsel, Defendant’s Exhibit F, which is the
zoning regulations of the town of Glastonbury are going
to be admitted as a full exhibit with the understanding
that there is §ccompanyinq zoning map in the town of
Glastonhuzf, which is not part of thi# and not attached
to this, which counsel would like to submit at a later
point in time,

M8, CRITTOH: It is actually part of the zening

4

regulations, and we will have it this afternoon,

PHE COURT: Will the zoning map come in as a
separate exhibit?

8. CRITTON: Whatever the Court’s prefercence is.

THE COURYT: But it's a part -——

MS. CRITTOM: It is a part of the zoning
regulations of the town of Glastonbury.

THE COURT: Well, do you want to make that a part
of it now, or do you want te introduce it at a later
time?

#MS. CRITTON: Let’s make it a part of this now
with the understanding that [ will -=-

THE COURT: All right. But why don’t you do that.

US. CRITTON: -- physically produce it, and then
we’ll have the same --

MR. SAKOH: 1 den’t think she has it with her,
Your lonor.

MS. CRITTON: T do not physically have it with me.

THE COURT: All right, 8But when you get it,
you!ll make it a part of this --

MS. CRITTON: Correct.

THE COURT: -~ exhibit. 8o that befendant's
Exhibit F will he a full exhibit of the zoning
regulations wiéh the zoning map attached te it.

M5. CRITTON: fThank you, Your Honor.

THE COURT: Is that correct?

MR. SARON: Correct, Your Honor.
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THE COURT: A1l right.

(Defendant’s Exhibit ¥, full eshibit).

0 (BY MR. SAKON) Mr. Branse, I'd like you to take a look
at this document, and you’ve heard the discussion before you
right now. Do you need the zoning map in order to testify as
to that document?

A Mo. tlot, not -- pot as far as I understand the scope
of my testimony, no.

0 Okay. Im sorry. That was an open-ended guestion.
and T realized after it came out of wy meouth, it was an
open~ended guestion. But, okay.

You understand -- you have, in fack, consulted the zoning
nap before you came here. What is the roning of these
properties?

A Planned travel,

THE COURT: It’s what?

THE WITKESS: Planned travel is what it/s called,
Planned travel.

THE COURT: fThat's a zoning term?

THE WITHESS: 1tfs the title. It’s what the zone
is called. All right. The zones in Glastonbury, all
the nonresidential zones begin with the word
'planned": Planned inﬁustrialn planned business and
developrnent, planned travel.

THE COURT: T=r-a-v-e-17

THE WITHESS: Exactly. "Travel". Because of the

highway network that it joins with Routes 2 and 3.

16

Route, voute =« I think Mr. Sakon already
testified the Route 2, 3 connotors to the north of
this property. So this whole area around the highway
interchange was zoned planhed travel.

THE COURT: 18 the term "planned travel " as a
zoning term, a rocognized term?

THE WITHESS: HNo. I don’t know of a town other
than Glastonbury that has a zone called "planned
travel'.

THE COURT: All right.

THE WITNESS: 1It’s a type of commercial zone. It
was intended to describe the orientation of this area
to the highway network.

Q {BY MR. SAKON) Okay. Is this zoning classification
alse referred to as the “PT Zone"?

A Yes, it is,

{ Okay.

MR. SAKOM: And without objection of oppesing
counsel, we will refer to it as the PT zone
thereafter. "PT" being planned travel.

THE COURT: Well, we understand what you’re
talking about,

MR: SAKON: Okay.

THE COURT: Why don’t you proceed.

#8. CRITTOM: No objection then,

Q (BY MR, SAKON) Mr. Branse, are you familiar with these

regulations?
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Yes, I am.
In fack, when were those regulations initially adopted?
#  October 22nd of 1973.
0 HWere you in the erployment of the town of Glastonbury
when those regulations were adopted?
A Yes, I was.,
¢ Diad you have =+ were you part of the drafting and
writing of those regulations?
A Yes, T was one of the comnittee of six that did the
drafting.
Q okay. And Bo, therefore, & lot of those regulations
are you handiwork?
Yes.
Okay.

THE WITHESS: If I may, Your Honor, I brought my
own copy. 8o I can provide the exhibit to the Court,
bocause I have my own here., It’s the same as that one
that I can refler to.

THE COURT: And your copy is exactly the same as
Plaintiff’s (sic) Exhibit F?7

THE WITHESS: VYes.

MS. CRIFTON: I believe Mr. Branse'’s
representation that it is -- ours is a certified copy.

THE WITHESS: I figured then I¢11 have one and His
Honor will have one.

THE COURT: &All right.

Q (B¥ MR. SAKON) Okay. So actually you've not only an

-
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cxpert witness, you're one the authors of the very document
that we're testifying to teday?

n Yes.

0 and you were also a key menber of the -- a menbar of
the zoning commission that enforced those docunents for a
seven-year period of time?

A Administered these =+

Q Administer these dovuments. .Good. I mean that's ==
1/a 1like to ask you a question: what is the usual procedure
and process in Glastonbury te make an application?

A The usual process is to begin with what’s called an

ninformal discussion® or "informal presentation.
Glastonbury favors those as a way to avold delay and expense
for both the applicant and the conmission and staff. I think
Glastonbury makes greater use of that process thap many towns
do.

Then, of gourse, it depends on the type of upplicatlon.
Glastonbury generally requires that you go to the, to our
wetlands agency, which is the Conservation Comnission. They
are the designated wetlands agency in Glastonbury.

To go there first and address their permit reguirements or
other requirenents, and then to proceed to the planning, to
the Town Plan and Zoning Commission itself. Some forms of
development are done under what’s éaliéd a "planned arca
development,” PAD. In those cases, the final decision is made
by the town council, which by special act is the final zoning
authority in Glastonbury.
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o Who is -~ so if the town council is the zoning
authority in Glastonbury, they ave the legislative body that
adopted those regulations?

A That is correct.

@ and they did so under section 8-8 of the Connecticut
General Statutes?

A 842,

0 8-2. 'Thank you, Okay. And the «= 50 the organization
of the town i you have a Wetlands and Conservation
tommission?

A Yes. Itfs just called the conservation Commission, but
it has wetland’s powers,

Q Okay. And the wetlands agency is =- what is their
authority?

A They serve two sepapate roles: They scrve the
advisory role of a Conservation compission as authorvized by
statute, which Is planning for open space and raking
recommendations to any other tawn agency.

And, second, the authority of the wetlands agency to adopt
wetlands regulations, to issue permits, and te entertain the
delincation of wetlands of specific properties.

@ Okay. You also mentioned a commission, the Town
Planning and Zoniny commissien, T think it’s called, upon
which you were a member. Is that correet?

~  That’s correct.

© It is referred to as the Town Planning and Zoning --

A It's the Town Plan and Zening --

24
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-- and Zoning Comaission,
What is their?
-~ technically --

-~ what is their authority?

2 L 0

A They’re authorized by the zoning regulations to approve
subdivisions, special permits and to serve in an advisory role
for plahned area developments to the town council. Similarly,
for amendments to the zening map or zoning regulations, they
serve in an advisory capacity to the town ceuncil, wmuch like
the, as is the case with separate planning and zoning
commissions by statute, a negative recommendation for a zoning
map or text change to the council requires a two~thirde vote
to override.

g Okay. S5o they are the administrator of the regulations
in turn of special pernit applications?

A& Yes.

@ And what ls the role of the -- how are nenbars of the
board elected or nominated?

HS. CRITTON: I object on the grounds of
relevancy. This is a tax appeal trial.

MR. SAKON: Your Henor, we‘re going to get into
that very quickly, but I need to define the process
here bo?puse it is very relevant in terps of tax
appeals. ’

As on offer of proof, I'm going to show that the
process is a great lengthy one. It can take years to
complete in terms of -- and that they don’t exactly

20
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follow the Connecticut General Statutes in the
application.

obviously, if it takes two, three, four, f[ive,
ten, twenty years ta get an approval on a property, it
would have an inpact upon value ef that property.

1 offer that as proof.

THE COURT: What’s the -- your offer of proof is
that it takes a long period of time to develop
property. Bnd, therefore, you have to ~- you're
offering to show that the proposed -- that the proposed
use of the property took place over a long period of
time and that, in some way, affected the value of the
properey?

KR. SAKOM: What Y’m saying, Your Honor, is that
if a recent property ownet in Glastonbury in, for
example, the plan travel zone wanted to develop his
property, that the —- and this is an offer of proof,
which 1711 clarify through Mr. Branse -- it may take
upwards a year, two, three years in order to get
approvals for that application.

And as an appralser, any appraiser will tell you
that that time delay would have a significant impact
upon the value of that property. RBecause, obviously.
puring that pericd of tiﬁe, when you are going through
the application process, the property is not in a
productive use, It develaps no income streams, and

therefore it goas -

22

MS. CRITTOM: HNow I‘m going to have to object. He
hasn’t been qualified as an expert. He’s now
vepresenting --

THE CQURT: Ho, but he’s --

MS. CRITTON: All right.

{HE COURP: == he's responding to the Court’s
guestion -~

M&. CRITTON: &All right. Okay.

THE COURT: == of the relevancy of ik, You raised
the relevance of it, Ms. Critton ==

HS. CRETTON: Okay.

MR. SAKON: And so, thereforc ==

THE COURT: -- and I want to find out the relevancy
of this.

MR, SAKON: -- from an appraisal standpoint, time
is very critical.

obviously, if you can walk down to town hall and
pull an applicatien that day, that is going to impact
the valuc of that property. If it’s going to take
years to get that application, it’s going to impact the
value of that property. Decause it‘s the timing of how
long it takes to put that property to the use intended
an, therefore, develop an income strean.

THE COURT: Ave you going to introduce an
appraiser who is going to testify that the valuation of
the property -- that the valuation of the property is
affected by the length of the applicatien for
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Q

developrent of the property?

MR. SAKON: I'm going to introduce -- yes, I'n
going to intreduce an expert to that effect.

THE COURT: 1’11 overrule the objection. Why
don't you proceed, Hr. Sakon.

HR. SAKON: Okay.
(BY MR. SAKON) Hr. Branse -- 1 forgot where I was at.

OHE COURT: You were at the authority of-the
planning and Zoning Commission.

MR. SBKON: Okay.

(BY MR. SAKON) And how are those members -- are those

nembers clected or nominated?

B
Q
A
Q

They arc appeinted by the town council.
and the town council is alsoc the zoning authority?
They’re the final zoning authority, yes.

So they’re the ones who adopt the regulations, and they

appoint the menbers to the commissien to adminizter?

A
(44

Correct.
okay.

fHE COURT: Let me ask: MHr. Branse, are you
saying that the Tewn Planning and Zoning Commission is
made up of the town council?

THE WITHESS: Ho. Yo, the town eouncil appoints
members of the Town Plan and Zoning Commissién. Itis
not an elected commission. It’s an appointaed
copmission, ’

THE COURT: So the town council is nmot a zoning

24

authority?

THE WITHESS: Yes, it is. The town council, by
special act in Glastonbury, is Lhe final zonhing
authority. They don’t review permits. ‘They only emend
the regulatlons or the zoning map.

THE COURT: Let me be clear. Your testimony is
that the town council amends the zoning regulations?

THE WITHESS: Correct.

THE COURT: And what else?

THE WITHESS: Or the zoning map.

THE COURT: Or the zening map. So it's an
authority that amends?

THE WITNESS: Or adopis or amends, yes.

THE COURT: Or adopts or amends.

THE WITHESS: The same pattern in West Hartford,
by the way.

THE COURT: Then what functlon does the town plan
and zoning -- is there a separate ‘town plan and zoning
commission independent --

THE WITHESS: Yes.

THE COURT: ~- of the town council?

THE WITNESS: Yes, it is a separate agency with
separate members.

THE COURT: Then what does the Toﬁh Plan and
Zoning Commission of the town of Glastonbury do?

THE WITHESS: It approves subdivisions, speclal

permit applications, and scrves as advisory to the town
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council on text or regulation anendments.

THE COURT: R11 right. So that an owner of a
property dees not need to go te the town council to get
an approval of the development of the property to
because that’s within the function of the Town planning
and Zoning Commissien ==

THE WITHESS: That is correct.

THE COURT: —- is that correct?

MR. DRANSE: Unless you're seeking a text change
or a map change. If you're simply applying under the
existing regulations, you will go only to the Town Plan
& Zoning Commizsion and net the council.

THE COURT: All right, Proceed, My. Saken just to
clarify that. .

o (BY MR, SRKON) Is there a circumstance where an
applicant would go direct to the town council for a planned
area development?

L lNot really, no, MNo, it’s not directly.

@ Okay. For a planned area development ==~ what is a
planned area development?

A I planned area development is a floating zone. It's
called a "floating zone".

‘The applicant seeks to have an arca designated as planned
area development. And.wu need not get into the process,
because T don’t think a PAD was ever sought for this property.

0  Okay. Thank you, But in that particular case, the

town council would be the final authority in ruling on a

planned area development?

A Yes, bacause it’s a zone change.

Q  Okay. And that is part of the -- that iz incorporated
in the regulations?

A It is.

¢ But we're not going there today. I just wanted to make
aure that we fully understood the authority of the pover,
siv. Okay.

Mr. Branse, you testified that this property is in the
planned travel zone?

A Correct.

o Okay. And you've testified that you represented the
applicant in terms of a wetlands permit of the property?

A correct.

@ Okay. The green property, which we referred to as
WMain Street rear," does that have wetlands on it?

A It does, Yes.

0 Do these wetlande impact the developability of that
property?

A well, they hisect the property. So 1 suppose tpey
would have to.

@ In the town of Glastonbury Conservation conmigsion, is
there a conservation buffer around these wetlands?
' ‘n I prefer not to call it a "buffer," although many
people do.

The wetlands regulations provide for a 100 foot upland

roview arca, That is an area that defines that the
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coppission’s jurisdiction. So any activity within 100 feet of
a werland or watercourse, would be reviewed in connection with
the wetlands permit application.

Q As a matter of fact, on thls map, that hundred foobt
boundary is marked, is it not?

A It appears to be the dotted lina.

0  Okay, Aknd so that uplands review area, if I just way
dircct your attention in the court’s direction, fellews this
very large portion of the map, does it not?

actually, encompasses the greater portion of Main Street
Rear?

THE COURT: Mr. Sakon is pointing to the center
part of the groon parcel, or the orange parcel, 1s
that correct? Is it shown on -- is the inland/wetland,
is the wetland area shown on that Plaintiff’s
Exhibit —- what is that a4?

MR. SAROH: 3.

THE COURT: 3, Plaintiff’s Exhibit 3.

MR. SAKON: fThe wetland area is shown on
Plaintiff’s Exhibit 3 and 2, Your Honor.

THE WITHESS: It's a crosshatched area on 3, Your
Hohor.

THE COURT: All right. A

A& and I'm just looking at the wetlands line. I can see

it, I can see the hupdred foot heve, It appears to
oceupy a fairly large area of the green area.

Q {BY MR. SAKON) Okay. Did that impact the development
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potential of this green property known as "dain Street Rear"?

A wWell, certainly. I mean wetlands are regulated areas,
and any activity within a wetland or the upland review area
requires a permit fronm the conmission.

[e] Okay. And that permit would be unigue to each and
every application?

A Yes.

© Okay. Does the property in orange, known as n2980 Main
Street," does that show deslgnated wetlands here?

A It does.

O Does that property have a very large upland review
arca?

A Well. It’s shown on the map. It’s a significant area.

@ okay. And whether the wetland’s agency grants approval
towards activitles in these areas, is that at the discretion
of the wetlands agency?

& It’s governed by their reguiations, which do have ~--
which have a measure of discretion, yes.

¢ Do they have any obligation to grant wetlands pernits
in the regulated areas?

A I‘m hot sure how to answer that, Mr. Sakon. All
wetland’ agencles in Connecticut are governed by their
regulations. Their regulations have a level of discretion.
Whether they‘re obligated to grant a permit or not depends on
the nature of the application and the nature of the wetland
itself.

So I don't think your guestion can be answered that way.
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0 Okay. Fair enough. I’ going to refer you to the
property ln erange, 2980 Main Strect, that property is long
and parrow, is It not?

h Yes.

0 1 have measured that property. 1t’s about 150 feet in
width and well over a thousand foot in Yength.

It is bisected by large pond and wetlands area?

A Yes, that’s correct. And I know that from my own
knowledge, and lt’s on the map.

Q Okay. Because you vepresented the wetlands
application?

&  Correct.

@ And in representing that wetlands application, is there
any crossing from the front of the property to the rear
property that’s approved by the wetland’s agency?

A There is now, yes.

it} on the orange property or on the green property?

A oh, I'm sorry. I think it is on the green property.
It’s close to the line. I think it’s on the green property,

0  On the orange property, is there any crossing enjoyed
by 2980 Main Street from the front of the property to the rear
of the property?

A Come to think -- T think not. There's only one

approved ¢rossing. And T believe it is on the green parcel =

Q  Okay.
A == not the, not the orange one,
Q  OXay. 8o there’s no approved crossing to —=- new a

30

person can walk from there to there within the regulatiens.
correct?

A Under the regulations, you could.

© Okay. Physically can you walk from there to there
without getting wet?

A Only If you can walk on water.

Q@  okay. And within the regulations, can I move or build
a road or move equipnent from one side of the property to the
other without a permit?

h  That would vequire the construction of some sort of
road or crossing, which would vequire a permit,

¢ Okay. And to your knowledge, no permit exists?

A Correct.

Q okay. &and in reference to the green property, it is
also bisected by wotlands?

A Yes.

¢ And that impacts its development potential?

h I would say in terms of linking the two halves,

@ And I'm asking wetlands guestions’now. And there is a
crossing that was approved by the wetlands commission to
access one side of the property to the other?

A That’s correct.

0 And you can move trucks and vehicles and the like
across that crossing? ’

A Yes, you could. It was designed for that.

Q Okay. hnd to your knowledge, are there any wetlands on

the red property known as "Griswold Street Rear"?
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A I don’t think so.

Q oOkay. Mr. Branse, 1‘d like to refer you to the -~
come back. You did represent these properties in reference ta
a wetland’s application. Was that applicatlon for all four
properties or was that applicatien for an individual property?

A You know, I heard this in direct -- [ mean
aross-examination by Atterney Critton, and I’m net sure I
understand either of your questions.

‘The wetland's agency deoes not review property lines. The
wetlands review has nothing to do with who owns the property.
As long as you have autherity to file the application, it’s
the activity and tesource that tqby ovalvate. So the wetlonds
permit runs to an activity,

Q Okay.

A It does not run to a paresl or parcels. The Wetlands
Commission wouldn’t have cared how pany parcels you ouwncd.

The only thing the wetlands agency was looking at was what was
the activity you were proposing.

@ oOkay. I'd’like to refer you to the Glastonbury zoning
regulations.

THE COURT: Before we get into that, Mr. Sakon,
let!s take a 15-minute recess, and then we’ll continue
on with the zoning regulations.

MR. éAKON: okay. Thank you.

THE COURT: You may stop, Mr. Branse.

THE WITHESS: Thank you, Your Honer.

(Recess. )
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THE COURT: The record will note that counsel and
pro se parties are present in court. &and, Mr. Branse,
you recall you're still under cath?

THE WITHESS: Thank you. Yes, Your Henor.

PHE COURT: ALl right., Procced.

MR. SAKON: Your Honbr, first of all, I‘d like to
apologize., 1 confess, T've bean a little leng=winded.
I am a pro se. I'm not use to this. and so,
therefore, I get -- covering all wy bases, and I'11 try
to be more direet te the point.

THE COURT: Well, you seem to be handling yourself
very well, Mr. Sakon.. So why don‘t you proceed.

MR, SAKON: I anm extremely pervous, Your Honor.

THE COURT: Don't be. This is your courtroon as
well as anyone else’s. So ==

MR, SAKON: Thank you.

THE COURT: -- do not be nervous.

0 (BY MR. SAKON} Mr. Branse, I'd lfke to direct you to
the Glastonbury zoning regulations, which has been admitted in
evidence.

A Yes.

Q And 17d like you to turn to the section that is labeled
the "Plan Travel Zone".

A Yes.

Would you identify that section for the record, please?

A Yes, its Section 4.7, and it‘s on page 31.

THE CCURT: That's Plaintiff’s (aic) Exhibit r?
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MR. SKKOM: VYes.
THE COURT: And that’s page what?
THE WITHESS: Page 31, Your Honor.

THE COURT: ‘Thirty-one. All right.

THE WITNESS: That's where Section 4.7 begins.
o] (BY MR, SAKON) Okay. Does that section identify the
uses permitted in the plan travel zone?
A Yos, it does. 4.7.1. The first section of 4.7
fdentifies the permitted uses.
¢ Okay. Hhnd they are permitted uses as of right, and
they’re pernitted uses as of ppecial persit in the Glastonbury
zoning regulations. 1s that correct?
A Geonerally, in the regulations. That is correct.
Q oOkay. Are there many permitted uses in this zone?
A In this zone, there are nona.
0 okay.
PHE COURT: There are none?
THE WITHESS: There are nohe that are permitted as
of right.
Q (8Y MR. SAKON) There ave no permitted uses as of right
in the zone?
A Right. There are none pernitted, and there are also
none gpat would be applicable to your property.
0 Okay. Let’s take a close look at those zoning
regulations, if you would, Mr. Branse,
Is there a list of the permitted uses in the regulations?

A Yes, that’s Section 4.7.1. And indicates the uses

3

listed below requive a special permit with design review.

And the distinetion ls in nost other zones and in most
zones throughout the State of Connecticut, some uses are
permitted as of right. Some uses are permitted following the
discretionary review of the special permit precess. 'This list
is a list of uses. And all of them ave special permit. And
thon there are two of them, where it says ne special permit
required. However, a later amendment to this regulation from
1981, that's Section 4.7.3 on page 33. It says no use. Mo
use shall be established, expanded or altered without a
special permit.

¢ Would you please read that scction into the record,
please?

A Yes. For the purpose of assuring orderly and
integrated development in the planned travel zone, no
bullding, structute, use or other form of developpent shall ba
established or constructed and no existing building, structure
or use, other than existing single and two-fanily dwellings,
shall be enlarged or altered until a Plan of Development have
been approved as part of the special permit with design review
approval of the Town Plan and Zoning conmmissjon and shall have
been filed with the Town Clerk. Such plans shall be in
accordance, and consistent with the provisions of Section 12 of
these Regulations. That concludes the quote. And Section 12
is the section on special pernit with design review.

@ Mr. Branse, would you please explain to me exactly vhat

a special permit is?
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A A special permit is created by $-2 af the statutes. It
states that specific uses in a zone, identified uses may be
allowed in a zone buf enly if they comply with conditions,
¢riteria and specifications that are contained in the
regulations themselves, In the case af tGlastonbury, Section
12 contains thoae criter}a and guidelines and so on.

The level of discretion for a conmission in special permits
is much higher than site plan. For permitted uses, the
commiszsion is suppesed to approve them if they comply, deny if
they don’t, Hondiscretionary.

special perpits accords a discretion, in this case, to the
own Plan and Zoping Commission to apply the standards that
zre discretionary as to whether Lo approve or deny.

0 I noticed you used the word thoy may approve. Do they
have any obligation to approve, if it does not meet those
standards?

A HNo, they really don‘t. The court cazes over the past
20 years have been according a higher and higher level of
discretion for special permit reviews, probably the highwater
mark of this was a case called Whisper Wind v. Middlefield
ZBA, where the regulations contained, as their only criteria,
that granting the special permit would be in conformance with
public health, safety and welfare. That was the sum total of
the standards.

and our supreme court upheld that as an adequate standard
and upheld the denial of the application.

0 Okay. TIs this commonly referred to as zoning by
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contract?

A Ho, it is not. That is not contract zoening.

0 Okay. Would you please refer to those regulations. 1
noticed that it says in the regulations that there are tvwo
uses that do not require special permit, but, ebviously, you
pointed out there was a later amendment to the regulations.
That actually would cover those uses too.

But what where were the two uses listed in the regulations
that did not require special permit?

A The first one is farm, which is defined at 2.17 in the
regulations. And the other is parks, which ara defined at
2.37 in the regulations.

Q tould you please read the definition of parks in the
regulations?

A I can. That’s 2.37. Lot nme find that. I'm sorry.
I1t'e now 2.28, They’ve changed it. And that’s on page 7 of
the regulations.

Land and/or water primarily in its natural state except for
manmade recreation faeilities and dedicated and used for
recreation, scenie, leisure, conseyvatjon, historic or
ornanental purposes.

@  OKay. That includes manmade recrcational facilities.
But as nmenda% by the later section that was adopted }n 1983,
you could not make or institute any manmade facilities on that
properky without a special permit. Is that correct?

L That is correct.

@ And so, therefore, in reference --

24




@

LI B -

10

12
13
14
15
16
17
it
19
20

22
23

24

26
27

10
11
12
13
14

16
17
138
19
20
z1
22
23
24
25
a6
2t

e et e 37

A It saye bo building stracture or use or giher forn of
developoent sbell be established or copnstructed. So whether
structural or not, whether jt Involved manpade structures or
not, it says no sse or other form of development. Ft’s quile,
it'e quite broad.

@ Okay. So could you use this land as & park?

A et without a special pernit.

¢ Okay. Let's turn to the regulations in reference to
farm. Would you pleasc --

4 The definition of farm is at section 2.17 on page 4 of
the regulations,

A tract of land conkatntng five acres or more, vsed wholly
or in part for agriculitural purposes, but excluding commercial
greenhowses and commerciat nurseries involving the retail =ale
of flowers, shrubs, trees mnd other plants [rom buitdings or
structures on the premises rather than exclusively from tho
grownd, and cowmercial pig farms. & farm may include a
dweliing unit and prenises used for the keeping of livestock,
poultry and othor domestic anitmals when permitted by these
regulations.

¢ #r, Branse, you're familiar with these preperties -~
and if I oap read from the map, because 1'm at ar advantage to
you, I'm ¢losar -- 2000 Main Street is, acreage shown on the
sap lg 2.56897 agres, Dees that qualify under that five acre
use of £arm -~ ¥ mean ls that nore than five acres?

A e, And you could not, therefore, establish a farm,

even without 4.7.3, because yot ¢an’t have a £arm oh loss than

{ive avres.

@  Okay. The property known as Hain Street Rear, delined
in the green property, I& 4.949) acres as shown on the map.
Thut also is lass than that [ive-acre regulrenant?

) hssuning that survey is correct, yes.

Q And the red property is shown os 1.8576 acres. That is
also less than the five-acre requirement?

A carrect.

Q  And so technjcnily you conldn’t even us¢ this property
as a farm?

A That's corvoct.

[+] f-. Branse, what can you do with this praperty, under
the regulations, without a special pornit?

Hothing.
Rothing?

> o =

Nothing.

@ Can the property be -- can you put a field in there and
piant corn end do agriculture en the property?

A That’s a farm. ‘fho regulation allows an existing
single or two-family dwelling, hut there are notie on this
properky.

The regulation allows the continuation of nenconferaming
uses. 8o if thers had heen a farm on this property in 1672,
IOn any portion of these parcels, it could continue. But
doptt recell over geeing any active agricalture op these
proparties. Maybe it was there, hut I dow't ever remenbering

seeing it,
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9 Correct me, §f I'e wrong, you testified earliew, in
1973 you were the town planner in Glastonbury?

A Yoes.

0  And when you were the town planner in Glastonbury, to
your menory, was khere en active farm on these properties in
1973, when you were drafting these regulat ions?

13 T remember no evidence of it. There was no fences
cattle, barns, crop —-- plowed crep lands, I pean it was just
vacant lahd. Because at the time, it was owned by an
investnont company called "Reglonal Properties". And I don’t
remember them doing any farming of it at that tine.

o How do you know ~- strike that. I presumec in Colonial
timer it might have been used as a farn?

A Probably, almost cortalnly was.

0 Ckay. &and so, therefore, to establish any use on this
property, a special permit is required?

h That's correct.

q  Okay.

I The regulation inplies at one point that you pould have
a farm or park without ope. aAnd then the ‘81 amendments, it
says that you couldn’t. Thot’s an pmbiguity in the
regulation, I suppose.

[+3 But does the regulatiens geal with ambiguities within
themgelves?

fhat happens whon you have twe pegulations that are
competing one with each othet, how Is the regulation

interpreteds s it interpreked to the less strict

interpretation or the more strict interpretation?

A& Generally, tho more strigt. h&nd also it is the
sommission that has the aukthority to construe ambiguities in
the regulation. So you’d be back te diseretionary decision by
the coantssion,

0 Okay. Hr. Branse, wope you awarc that spocial pernft
applications were made on this property hy John Saken?

h Yes,

g ©kay. In fact, several special permit applications
have been mad? on this properky, 13 that corract?

A I know there was more than one. I kpow there is ona
pending now. There was a prior one for Viateria Squave.

There was one hack in 1971 or ‘72, or thereabouts, for a matel
by the previous owner. There may have been othars that yaou
filed, that ¥ just don't rememher.

Q  Okay. And those special perpit applications were far
the 2980 Maim Street, Main Street Rear, which is the green
property, Griswold Street fear, which is the ved property.

But they also included 131 Griswoeld Street?

A That is my teccllection. DBut as you pointed out, 1 did
not vepresent yau in thoese spoecgial pormit applicatlons. So ¥,
I don't have a direct, intimate knowledge of those
upp!icntiang ¥ just know -~ I generally, know what they were.

Q nkay: And you’re familiar with that application called
"ictoria Sguare", Did the Planping and zoning Commission
approve o deny anh application for, entitled “Victerla

Square"?

25




WORE e

14
15
16
A
18
19
20
21
22
23
24

26

27

THE COURT: What are you offering, Mr. Sakon?

MR, BAKON: We‘re going to offer -- he just
referred to a decision made by Judge shortall that was
issued in a memorandun of decision.

We're going to offer that memorandum of decision
to the record with no objection by opposing counsel.
And we're going to call it Plalntiff’s Exhibit 11, and
it’s going to be admitted as a full exhibit to the
record.,

THE COURT: All right, There’s no objection,
wer1l mark this Plaintiff’s Exhibit 11 as a full
exhibit,

(Plaintiff’s Exhibit 11, full exhibit).

THE COURT: HMay I ser the exhibit?

MR, SAKOM: It’s in front of you, Your Honor.

THE COURT: Thank you.

MR. snﬁoH: Mr. Branse has his copy, Attorney
Critton has her copy, and I have a copy of my own; eo,,
hopefully, we'all can get on the same page.

THE COURT: This is & memorandum of decision dated
June 14, 2006.

¥R. SAKON: And my apelegies, Your Honor, I could
not get the gtaple to go through those papers. So I
pape:clipped.in addition.

THE COURT: All right. Proceed.

MR, SARKON: Just one second, Your Henor,

TiHE COURT: Do you have a question pending, My.
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sakon?
MR, SAKON: HNo.

(0] (BY MR, SAKON) MNr. Branse, would you please refor to
page 3 of Judge Shortall’s decision.

A I have it in front of me, yos.

¢ In page 3, does not Judge Shortall write for the record
the reasons why the commpission denied the application of
Yictoria Square?

A Yes, he does.

0 Would you please read those three reasons for denial
into the record.

A Okay. (as read): One, the uneertainty of special
retail tenant types ralses concerns and uncertainty relative
to predictable traffic patterns that do clearly vary based on
specific retail uses. This uncertainty creates concern that
area streets and intersection could be overburdencd depending
upon tenant types in the developrent.

Two, the proposed two Main Street points of vehicular
egress have the potential to negatlvely impact safe and
afficient egress to and from existing Main Street husinesses
including Mobil, Friendly's, Valvoline, and the nedical
puilding. Mone of the egress points including the third on
Griswold Street can satisractqrily stand alone. "

Three, the orientation ‘or the building with the rear facing
the predominant residentjal area will create problems of
noise, light and vehicular emissions negatlvely inpacting

adjoining resldential properties. This orientation will not
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preserve the character of, and is inconpatible with adjoining
neighhorhood; additjonally, the overall scale of the proposed
building does not mirror the scale of adjacent residential and
comnercial buildings.

THE COURT: Mr, Sakon, does the property in this
memorandum of decisicn of Victoria Square involve the
subject properties?

MR. SAKON: Yes, Your.Hopor. As ve said, and Mr.
Branse just testified, Victoria Sguare involved the
three subject properties in additien, 131 Grisgwold
Street.

Just as an offer of proof, I will go through items
number one and show how they apply to the subject
property specifiically.

THE COURT: Why don’t you proceed.

MR, SAKON: Okay.

Q (RY MR, SRKON) Mr. Branse, let!s go through item --
just to do it chronolegically, and then 1711 get to the
judge’s question.

Item number one, uncertainty of specific retail tenants.
Therefore, they want ta know who the tenant is before they
approve anything there. Correct? How would you interpret
that, that reason?

A Well, baving read the Eullropfnion and UndexstAnding.
the analysis there. What the judge is saying is that greater

. specificity intended identity, more specificity as to type of

tenancy beyond, for example, just retail. What type of

45

retail, that kind of thing.

E'm not sure the commission was necessarily asking that the
name of the tenant be identified. That it say Target or
Kohl‘s or whatever. That they definitely were looking to know
exactly what kind of use it was that was propased,

o okay. Let’s go to ltem number two. It says the
proposed two Makn Street points of vehicular egress. okay.

Those two points would be the right-of-way shown on this
property as the right-of-way through Friendly’s Tce Crean that
sarvices Main Street Rear, and the right-of-way shown in
yellow on the plan, which is a right-of-~way in gross that
services 2980 Main Street?

A That’s correct. Those are the two -- I recall those as
being the two egress points that were proposed.

© And it says herc that it has the potential teo
nagatively impact safe and efficient egress to and from
existing Main Street businesses?

A correct.

0 could that be applied to any application made on this
property?

n  Certainly.

©  Okay.

A The driveways aren‘t going to move. That's where your
ecasenents are. .

Q So would that impact any potential development of this
property? Could that == I‘11 strike that question. Withdraw

that guestion.
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Any applicathon for special permit probably could be turncd
down predicated on, upon that recason for denial in refercnce
to the use of these two easements to Maln Street. Correct?

A Well, if they're not adequate in thelr current
location, width and configuration for retail under this plan,
they could certainly be cited as being lnadeguate for other
retail vnder some other plan. That would certainly be a
consistent finding for the cemmisslon to make.

¢ So that could apply to any now application for special
permit?

A mbsolutely.

2 And that would be in their discretion?

I It would be.

Q  Okay.

& They could also decide it was Qdifferent. But they
could say that 1t was -- that a different plan addressed these
problems for some reason, but they could also decide that it
did not,

0 And so whether they approve it or ot would be
speculative?

A Yes. It would be discretiopary. It would be in their
discretion.

(o] OKay .

& And You can’t -- and you can‘t pr;diét how that
discretion will be exercised., Obviously, even the membership
of the commission changes.

©  Okay. At their whim pretty much., Right?

N

woEe N

10
11
i2
13
14
15
16
17
13
19
20
z1
22
23
24
25
26
27

A The membership doesn’t change at their whim.

Q  do, !'m saying ==

A The acmbership changes the council’s --

0 -- the decision as to whether to grant a specific
permit, given this consideration, would be at the whim --

A It’s a very high level of discretion. It’s an
extremely high level. [In this case, this decision by Judge
Shortall, is, is in the mainstream of the decisions on special
permits that accord a very high level of discretion to the
commission in granting or denying them.

© We have another right-of-way that serves this Main
Street Rear to Griswold Street -=

A That's the green corridor that’s out ==

(simultancous talking).

0 Yes --

A -- Exhibit 4,

Q Is that dealt with {n the veason for denial number two?

A Well, it states that, that it simply indicates that
even If you add that in that driveway, that no one of the
driveways are capable of servicing the properties standing
alone.

@ Okay and it says basically none of the egress peints
including the third on Grisweld Street can satisfactorily
stand alone?

&  Correct.

Q Okay.

A And, I mean the commission has denied this application
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presumedly because they felt that even the three of them
together were not adequate, let alene standing alone. Tﬁey
were looking at one plan.

Q0 The reason for denial nuober three, wolwld you ==

A The orientation of the buildings.

0 With the rear facing predominately residential area
will create problems of noise, light and vehicular emission
negatively impacting adjoining residential propertics.

could that be implied to most any commercial use that’s
being propesed on this property?

A It could in two senses, I suppose, The first is that
that, this property is fairly unusual in that it has highways
on two sides directly.

Q Interstate highways on two sides?

A Well, limited access highways. They’re actually not
interstate, but they arc state limited access highways and
both elevated.

And then existing street development along two sides. The
problem that you hava with a case like this is that the back
of the buildings has to face somevhere. 1 know from my time
on the commission as a member of the commission and as town
planner, Glastonbury has taken a very din view of rear of
buildings facing highways because of the poor impression it
creates to the traveling public. ‘

This decision is indicating that the rear of the huilding
should not face Griswold Streect because of the residential

arcas there, I see the dilemma here as being that since every
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building has to have a back sowewhere, the question is where
is it going to face? 1 would == I would be astonished if the
Planning and Zoning Commission would approve service entrances
facing Route 2 or 3. That, that visibility, they would not =~-
they would not generally allow, and have not allowed in other
areas along this corridor.

@ But in this decision, they said that they don’t want
them to face the other way towards --

(Mr. Sakon moves away from microphone making

recard unclear).
Exactly.
-- highway?

That's true.

QL T O >

S0 where would you =--

THE COURT: Mr. Sakon, could you be near a
mierophone when yon'ra --

MR, BAKOH: ©Oh, I'm sorry.

THE COURT: -= asking guestions. The further you
get away the less opportunity for you to be recorded.

MR. SAKOM: Okay.

Q (BY MR. SAKON) So they certainly -- In reason for
denial number three, said they can't face away from the
highway.

A Correct.

©  And you’re saying by prior precedent they have sald
consistently they don't want them to face towards the hlghway?

A Right. I mean the orientation of the buildings could
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be a ground for denial with any orientation depending on how
it was designed, landscape screened.

1 think the groblen you bave heve is that Routes 2 and 3,
because they are so much higher than the property, there’s
almost no fore of screening that would suffice.

Q Mr. Branse, predicated now -- Judge Shortall’s decision
was handed down on June 14, 2006 of this year?

A Correct.

@ Okay. And in your expert opinion, is it possible that
the commission may decm it appropriate not to approve any use
on this property requiring a special permit in the foreseeakle
future?

A Tt is possible.

Q  Ahnd they certainly would have the legal autherity to do
that?

A Yes, they would.

Q

Okay. and so, therefore, any development of this

property would be speculative at best?

A

Well, I mean all davelopnent is speculative. But

because, because in this zone, virtually all uses reguire a

special permit. You would have that -- you would have to deal

with that very high level of discretion for anything that was

proposed.

As 1 testified earlicr, in most zoning regulations, In mest

zones in Glastonbury, there are some things that produce

incone. Some development uses that are just allowed as of

right. In this case, there are none. So there is no safety
S 51

valve. There is nothing you could propose hore where you

could say I have an as-of-right use,

Q Mr, Branse, you represent 28 other, 28 other
municipalities?

A Twenty something.

Q Twenty sone other municipalities. Are you familiar

with the zoning regulatiens of many of those punicipalities?

A
Q

I have to be.
Is therc any other of those 20 municipalities that have

such restrictive zoning regulations as this one?

A

Ttve never seen =~ I’/ve never seen one where arguably

there are no special, no uses pernitted as of right or at best

a farm and a park as permitted as of right., ALl the

regulations allow something as of right.

Q0  What can a landowner do with this property?
M Keep applying for special permits.
0 And hopeé the town changes its mind?

F2S

Hope that you can present something that they will --

are willing to approve.

Q  Mr., Branse, are you familiar with the concept of merger
as it goes to property?

A Yes, I am,

@ Okoy. What is the concept of merger?

A Merger is a concept that applies to nonconforming
lots, Lots that do not conform with current zoning as to

area, frontage. Generally, those two. Many towns have

regulations that state that when nonconforming lots that are
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adjacent come under single ownership, they are deened to have
nerged to the extent that they hecome less noncenforming or
conforming and thereafter cannot be divided.

@ Mr. Branse, does Glastonbury, the town of Glastonbuvy
have a merger regulation, ordinance or statute?

A It does not.

Q@ Okay. Is there any statute in the state of Comnecticut
that requires the property -- if these properties are scparate
properties as of record appears and are assessed by the town
assessor for individually as separate assessments, §s there
any obligation of the property owner to merge those
properties?

h  Ho, there’s nothing in the statutes., BAnd absent a

local regulation to that effect, there’s no automatic merger.

Q

Hr. Branse, if this property in red is landlocked, is

there any obligation of the owner to grant an easecment across

his other properties -- well, if this property -- I withdraw
the question.
1f this property is, as of record appears, was purchased by

a prior owner and deeded as such, and the purchaser happened
to own an adjacent property, is there any obligation In the
law or under statutes that that purchaser is eohligated to
grant an easement to this property?

THE COURT: You've referring to the Plaintiff’s

Exhibit ==
MR. SAKON: Four.
THE COURT: Plaintiff’s Exhibit 4. You're
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roferring to the parcel marked in red?

WMR. SAKOH: Yes.

THE COURT: Did you understand the question?

THE WITHESS: 1 did. Yes, Your Honor.

A T mean absent civil law concepts of right-of-way by
that kind of thing, no, there’s po = some

necessity or
1t can happen. There's no obligation

parcels are 1andlocked.

Ly an abutter to provide access absence some other legal

requirement like an ensement or something like that.

@  okay.
THE COURT: I thought the guestion, Mr. Sakon, was

that if you ewned two adjoining parcels was there an
obligation of one parcel to provide a right«of-away to
the landlecked parcel. Is that --

THE WITHESS: And the answer to that =, no.

THE COURT: -- your question?

THE WITNESS: Answer to that is, no. There’s no
obligation per se.

MR. SAKON: Okay.

THE COURT: I'm not quite sure I understand, Mr.
Branse. If a party owns two separate parcels that
adjoin each other, and one is landlocked and one is
nqt, why would the owner of both lots obligate itself
to grant an easement on the parcel that it owns to the
parcel that it owns? Why would a persoh who owns two
adjoining lots have to create any kind of easement?

THE WITHESS: Well, 1 suppose that --
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(Sinultancous talking).

MR, SAKON: X think your answer to that --

THE WITNESS; -- if you --

MR. SAKON: -~ they don’t -

THE WITHESS: Combine them, )

THE COURT: Al) right. Wait a minute.

MR. SAKON: 1 think he answercd, Your Honor, that
they don’t.

©HE WITHESS: Well, they don’t have to. Dut His
Honor’s guestion, I belleve was: Why would they need
to; mot only doe they have to, but why would they need,
why would they bhother?

THE COURT: But if you own both pieces, why would
you npaed to grant an easapent over ang parcel to
another?

THE WITNESS: If they’re separate lets of record.
The only guestion would be whather they would, whether
they cauld be separated thereafter.

If you wanted to merge them, if you wanted to
combine them into one developrent, you wouldn’t need an
easement.

THE COURT: All right.

THE WITHESS: But if they remain their separate
identity, then one is still landlocked hy record.

Q {BY MR. SAKON) So, therefore, the owner of the property
in red, Mr. Sakon =~ I apologize for referring to

myself, as if I'm not here. The owner of the property in red

55|

has the perfect legal right to sell that property as it

appears on this plan, if that survey is correct and that’s the
deeded property?
R Yes.

PHE COURT: W#el), let me ask Mr. Bransa again,
you're an expert. Can == if the person ouwns two
adjeining parcels and one parce) is landlocked, such as
the parcel in red, are you saying that if the property
ouner éelis the landlocked piece, that that does not
create & private way by Implication over the remaining
parcel?

THE WITHESS: I would say, no, not unless there’s
some other -- that’s why I said absence some civil
claim of a right-of-way by necessity or implication
like that, that there was a driveway created or roadway
or something like that.

put I mean in this case, Mr. Sakon acquired the
plece landlocked. I don‘t kpow why he couldn’t sell it
landlocked.

THE COURT: All right. So your testimony is that
a person can sell a landlocked piece and retain an
adjoining parcel to that landlocked piece?

THE H{TNHSS: Yes. Yes.

THE COURT: And that landlocked piece then remains
landlecked?

THE WITHESS: Exactly.
THE COURT: That's your testimony. Al right,

e —

@ (BY MR. SAROH) Mr. pranse, actually your office

1
2| represented the acquicition of this pirca from Ehy e Rkt
3| Lutheran Church for Mr. Szken, aid you not?
4 L That’s correct.
5 o And this landlocked plece vas acquired by -- was owned
6| by the St. Mark’s Lutheran Church?
Pl A Yes, it ﬁas.
B ¢  hnd the St. Mark's Lutheran Church was an adjacent
9 property owner?
10 A Yes, they were.
11 o and does the St. Mark’s Churg¢h own access onto Grisweld
12 street or frontage?
13 A They do.
14 Q nnd se, therefore, any easenent of necessity would go
15 to St. Mark’s Lutheran Church and not necessarily to adjacent
16 | parcels of the owner?
17 A If there had been, yes. But as I said, there was
18 | nothing of record indicating that that red parcel had o
19 | right-of-way anywhere.
20 Q@ ©Okay. If the town of Glastonbury had granted the
21| viectorias Square application, which was for all four properties
22 | combined, would that have merged the properties?
23 Yes, it would have.
24 0 Okay. But thef denied that application?
25 A That’s correct.
26 Q One final line of gquestioning, Hr. Branse. When you
27 | sat on the commission, did you sit opn the commission when the
_,____%_ﬁ___ﬁ_h__%wmm /
=“_ﬁ"—"_‘_‘—-\f_
57
1 Home Depot was approved in the Plan Travel Zone in the town of
2 Glastonbury?
3 A I was on the commission, but I disqualified myself. 1
4 did not participate.
5 @ But you're familiar with that application. Correct?
6 A In general.
7 0 From the time they filed the decumentation form until
8| the time they were approved, how long did that take?
9 kIt was a couple of years.
10 Q Years?
11 & A couple years, thereabouts.
12 THE COURT: Mr. Saken, what’s the relevancy of
13 referring to Home Depot?
14 MR. SAKON: Your Heonor, just as an offer of proof,
15 llome bepot took, and we’re going to show later, that
16 from the time they filed their initial documents until
17 the time of approval was approximately two —-
18 THE COURT: Well, but what's the relevancy of that
19 time of approval to this case? Wthy is that fmportant
20 in this casa?
21 MR. SAKON: Baslcally, Your Honor, it goocs to the
22 issue of use of a preperty and the property’s ability
23 to generate income and an income streanm. Commercial
24 property ==
25 THE COURT: 1Is the Home Depot proposed for this
26 subject property?
27

MR. SAKON: No, Your Honor. 1 am going to -- and
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what I'n trying to show, again, as an offer of

proof -- that the town of Glastenbury, even in the
apecial permit process, can take yeare in order for the
special pernmit process to resolve, even to a conclusion
of denial,

THE COURT: All right. Dut what's the relevancy?
You could use any example with development in the town
of Glastonbury as to how mueh tine it tokes them to
develop some other property, but why is it relevant to
this property?

MR, SARON: Your Honor, it’s relevant to this
property because, because of the special permit process
is so highly discretiopary, the town of Glastonbury
does not follow this statutory time frane [or approval
of applications, And --

PHE COURT: Well, but wouldn’t it be ~- and I
donft want toe cut you off -~ but wouldn’t it be more
appropriate for this witness, since you’ve qualified
him as an expert, to testify how long it would take an
application for a special permit on the subject
property to go through the process rather than dealing
with Homa Depot?

MR. SAKON: Okay. 1 will do that,

Q (BY MR. SAKON) Mr. Branse, you were involved in the
initial applications of Victorla Sguare. Am I correct?
A Yes,

©  And that was with the Wetlands Commission. When was
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that?

A 1 don‘t recall, It was a fow years ago, several years
ago.

o 20017

A ‘Thereabouts.
¢ oOkay.
h I know it was just a couple years after I left the

commission. So it would have been about 2001.

¢ Okay. And in reference te Judge Shortall’s decision

ultinately the Town Plan and Zoning Commission denled that
application, did they not?

A Yes.

@ And I'm referring to Judge Shortall’s position on page
3, they denfed that application on -- oh, actually, page A
July 20th, 2004. Is that correct?

A It sounds right.

¢ Okay. &nd so, therefere, from the peginning of the
f£iling of applications for this particular land use to their
decision was well over three years?

A That’s what the record indicates.

© Okay. Is that unusual in the town of Glastonbury?

h  MNo. For larger projects, two years plus or minus is
pretty normal, two to three years.

I mean, generally, avound twe years. This -- it obviously
depends on the level of controversy. Some projects are more
controversial than others, but == but a couple years give or

take is not unusual.
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@ In the developrent of these properties controversial?

h Yes.

@ And so, therefore, it would take a longer peried of
time?

A Yes. The same with other develoupments. 1 mean, for
example, Home Depot was also controversial. That's why it
took & couple years too.

¢ As a matter of fact, opposition groups formed to oppose
any development of this development. Fe that correct?

) That’s correct.

0 That would be the Glastonbury Coalition for Sensible
Grovwth?

A I believe that’s what it’s called.

@  And the Glastonbury Coalition for Sensible Growth has
represented on the record that they feel that the only
permissible development of this property, that it should be
developed for, is for a pgrk. s that correct?

A I was not present for thosze hearings.

Q Okay.

HR. SAKON: T have no further guestions for the
witness, Your Haner.
‘'HE COURT: Cross-exanination, Ms. Critton?
: MES. CRITTON: Thank you.
CROSS~EXAMTINATION BY WS. CRITTOM:

Q  Mr. Branse, when you advised Mr. Sakon with respect to

his wetlands permit application, did you advise him to file an

application for each parcel individually?
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A HNo. As 1’ve already testifled, the Wetlands commission
doesn’t deal with parcel ownership, as long as the applicant
has standing to file the application, what they're dealing
with is the activity.

¢ A1) right. And what activities -~

A It’s the activity that’s subject --

Q@ == Wwhat --

A -- that’s subject to their review.

¢ =~ activities. I’m sorry.

R Yeg ~~

@ -- I didn’t mean hot to let you finish. what activitics
were proposed for this development?

A There was on east/west crossing of the wetland corridor
that runs north/south. And then there was also =- this also
involved the stormwater drainage system totally, which, of
course, discharged to the wetlands and watercourses involved.

¢ And where were the different components of the
stormwater drainage system located?

A They were on various parts of the property.

@ could you paint out to me where some of the
different —-

A HNo, not without -- if there were a plan here that
showed.wharﬂ the catch basins were, we could certainly do
that. But the property was == the wetlands applicatlon was
for drainage systems, different drainage systems.

Q Were there some systems =-

THE COURT: Just a minute. To answer Ms.
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critton’s guestion, couldn’t you refer to the
topographic map, which 1s plaintiff’s exhibit
soncthing? ‘That's on the reverse side of the hoard.

MS. CRITTON: That might or -- I mean that might
or might not help ==

{simultaneous talking).

THE WITHESS: That wouldn't help.

MS. CRITTON: == often, often what happens is
that -« not to come away == there may be stormwater
detention systens --

THE COURT: Al1 right. But -~

M5, CRITION: -- propesed on —-

THE WITNESS: Cerrect.

THE COURT: ALl right.

MS. CRITTON: -- another part of the property =--

THE COURT: -~ all right. But Mr. Sakon referred
to the wetlands on the property on the topographic pap,
why wouldn’t that be appropriate to respond to your
guestion?

MS. CRITTON: Because you -- if I may?

PHE COURT; Well, if it doesn’t help you, then --

Ms. CRITION: Well, no. 1 appreciate. Often, and
particularly when a lot of impervious surface is
proposed for a developnment, the plan of stormwater
management will include detention basins, infiltratien
basins that may be on a different part of the

property --
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THE COURT: All right,

MS. CRITTON: == then where the wetlands are
actually lecated, I think what nakes sense is for us
to get the actual wetlands permit.

THE COURT: A1) vight,

Q (MS. CRITTON) Do you recall if any, though, if any
components of this system wore, for example, on the parcel
that is pink?

Ak I don’t -~

HMR. SAKON: Your Honor, YI‘m going to object.

THE COURT: Just a minute.

MR. SAKON: I'm going to objeck.

THE COURT: Wr. Sakon, you have an objection?

MR. SAKOM: Mo foundation. Relevance.

THEE COURT: Relevance for what? You say the
guestion is not relevant?

MR. SAKON: Yes, it’s not relevant to his direct
testimony.

THE COURT: What was your guestion again, Ms.
Critton?

MS. CRITTON: My guestion was, I was asking about
the wetlands permit, which was discussed. And I was
asking if Mr. Branse == Mr. Sakon‘s testimony was that
tha wstlands‘area was in a particular place. And that,
that -- that there were buffers atound that wetlands
area.

I was asking if the site as a whole -~ what we
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learbed earlier that the wetlands permit included the
entire slte, including the propariy in pink. And I was
asking if Kr. Branse pemembered what wetlands-related
activities were included in that parcel in pink.
Because, you know, it seened to be that the
representation that perhaps that parcel had no use

or --

MR. BRKON: Your Hopor --

THE WITNESS: That was not my testimony.

THE COURT: Just a minute, Hr. Branse --

THE WITHESS: Sure.

MR. SAKON: I’m going to maintain my objection.

THE COURT: == one at a time.

Mit, SAKON: Mr. Branse testified that there were
no watlands on -~

THE COURT: MWell, 1 --

MR SAKOH: -- on the property.

THE COURT: But you covered -- you covered it, Mr.
sakon, and you did qualify #r. Branse as an expert. So
1711 overrule the objection.

Did you understand the guestion, Mr. Branse?

THE WITNESS: TI'm not sure 1 did.

THE COURT: All right. Could you restate the
question again, Ms. Critton,

M5, CRITTON: Well, I had asked if any components,
stornwater management system were proposed for the

parcel that is in pink.
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THE COURT: If he’s familiar with ~-

M&. CRITTON: If he remembers -- well, he helped
prepare the application, so ~-

THE COURT: VYes.

MS. CRITTON: -- 1 thought he might recall.

A 1 guess where I'w not cleayr is in what you mean by the
stormwater management system?

@ - (BY MS. CRITTON} VWell, for example, a detention basin,

A T don‘t recall any detention basins in the pink area.

© Thank you. 1 -- we'll get the plans.

A A1l right.

¢ And go from there. You talked earliar, you nentioned
your reluctance to use the word “"buffer”.

A Correct. .

¢ And why, why are you reluctant to use the word
"buffer"?

A Both the case law and the statutes tell us that the
focus of a wetlands agency is on tha protection of the
wetland, Many wetlands agencies in Conhecticut take the
assumption that the hupdred or a hundred and fifty foot area,
or whatever it may be that they designate that surrounds the
wetland is an absolute protection zone.

That is not correct. That is not the law. 1t is a -~ the
juriséictiun of a commission to review actlvities in
Glastonbury’s case within a hundred feet of a wetland, is to
review the impact on that wetland and not to serve as an

absolute no development area.
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So 1 prefer to say "opland review area". Buffer makes it
sound like it pust remain absolutely virgin, and that is not
the law as it’s supposed to be.

@ and if an engineor comes in to present a proposal and
iz able to show that the activities proposed in the upland
review area will have no impact on wetlands or witercourses,
can the comnission deny the application based on the fact that
something is proposed in the upland review area?

A Well, yes, they could -~ they could still deny it for
the simple —- your guestion was if the applicant’s engineer
says ne -~ you see, the commission is allowed use its own
expertise --

Q A1l right. Is -~

A == and that of its advisers --

Q  Okay, We could really get inte this, but --

THE COURT: Let's do it one at a time.

HS. CRITTON: Okay.

THE COURT; -+ bhecause the court reporter --

¥5. CRITTON: But this is suah fun =~

THE COURT: -- cannot take both testinony at the
same time. So let’s -~ question, response, question,
rasponse, rather than both talk at the same time.

\MS. CRITTON: A1l riqht:

THE COURT: DIid you get your question answered?

M8, CRITTON: Well, I‘d like te rephrase my
question.

THE COURT: All right.
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Q (BY M8. CRITTON) 1f cubstantial evidonce supports the
fact that there will be no impagt on wetlands or watercourses,
can the commission deny something just by virvtue of the fact,
and bave their denfal upheld just by -- thay can't dany it
based on the fact that it’s simply in the upland revieyw area?

A That’s correct. They're net supposed to, That’s
right,

¢ Okay. Now you‘ve testified £hat you had worked on the
developnent of the vegulations =~

4  That‘s correct,

Q@ =~ that now include the Plan Travel Zone. And what was,
do you vecall what the Plan and Zoning Copmission’s
intention -- well, was with respect to those regulations?

A With respect to the Plan Travel Zone regulations?

Yes.
Yes, I do,

And what was lts intention?

LA~ - 1

Its intention was to effectively prevent developpent in
the entire Plan Travel Zone area in order to allow the
Glastonbury Redevelopment Project, which was approved in 1969,
to proceed without competition from the north part of the
town. That is, I fear, the truthful answer to your question.

Q@ &nd in prncglce, though, has the -~ have developments
been approved iﬁ the Plan Travel Zone?

A Yes.

© what developments have you seen approved in the Plan

Travel Zone?
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A Well, the Home Depat. 1t's been mentioned a couple
times. And very small, smaller developments along the main
street.

©  And with respect to the other planned districts in
Glastonbury, is it fair to say that most of ther require
special permit for any signiflcant commercial use?

I For most uses, 7T don’t think any of them are as
restrictive as this one.

@ But, but it is common for the planned districts to vse
the special permit rechanism with respect to the approval of
specified nses?

A Yes,

THE COURT: #ell, let me just ask a follow-up.
Hr. Branse, did I understand you that the -~ understaend
you to say that the planned travel regulation was
designed to prevent a development of property that
would be in competition with sowe other planned
developnent?

THE WITNESS: Yes, Your Hopnor, you understood ne
correctly. That’s the truthful answer, I'm afraid.

THE COURT: It sounds like some constitutional
issues invelved, but appavently nobody raised them,

THE WLTHESS: HNo, they didn’t.

HR. SAKON: Your Honor, the plaintiff agrees with
it.

0 (BY MS. CRITTON) Were constitutional issues raised in

the, in the Victoria Square appeal?

69

#  well, 1 did not represent Mr. Sakon before the Planning

and %oning Commission or any appeal.

Q Right. But you had it in front of you and were
familiar with the case =~

A Yes.

Q ~-- that was entered --

h I saw the decision, yes,

Q Yes.
& There's a footnote about it. ‘“There is a footnote in

Judge Shortall’s decision., So I assume it was raised.

0  hnd did the -- did tho court find that the Plan Travel
pistrict was unconstitutional?

L The court’s finding was, was it had not heen suitably
framed for censlderation by the court. So the court really
did not rule on it. The footnote merely indicates that it was
not adequately bricfed; and, therefore, the court would not
consider it or rule on jt.

¢ Did the opinion -- did Mr. Sakon, in Victoria Square,
challenge the regulation for any other reasons?

A Well, the opinion indicates that the validity of the
regulation itself was challenged on the ground that it
exceeded the authority delegated under 8-2 for special
permits.

And did the ccuré agree with that?

A Ho, the court held that the regulation was valid.
¢ Thank you.
A hnd in my testimony, I’ve assumed it to be valid
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because that’s the state of the law today.

¢ Correct. When you were describing the application
process, you said that we, we got the wetlands permit first,
Vihy does a -~=

&  That’s correct,

@ =~- why does a developer get the wetlands permit first?

A Although it‘s not a regulatien in Glastonbury, it is
the practice that Glastonbury hns followed, for as long as I
can remember, of vequiring applicants to go to the wetlands
agency first, to the Conservation Commissfon first. 2 out
of the cooperation of applicants, they do so.

Q  hll right, Would you describe obtaining a wetlands
regulation as a hurdle -~

(simultansous talking).

A A weblands ~-

¢ -~ permit -- obtaining a wetlands permit as a hurdle
that, that an applicant has to --

A Yes, in all vases.

G Angd in all towns?

n  Right.

Q  So having a wetlands permit ls, ﬁaving ane in place is
a goed, at least lays the groundwork for applications to
follow. 1Is that correct? Particu}ar)y, in Glastonbury where
you can’t go ~-- you're saying ﬁnu wan'{ --

i It’s one component and one step.

Q Okay. Thank you. Teo your knowledge, is the wetlands

pernit that was lssued for this property still in effect?

w
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A Yes.

¢ So it’s a valid wetlands permit governing -- could You
point out which parcels of land just for -- to reconfirm what
parcels of land are subject to the valid wetlands permit?

A I will confirm again wetlands permits don’t deal with
parcels --

Q  Okay.

A -- they deal with activities.

o Okay. The wetlands permit relates to activities on
whleh parcels?

A The wetlands permit, the regulated activity would have
been the crossing on the green parcel, and the stormwater
drainage discharges into the wetlands. fThe wetlands are these
crosshatched areas.

0 Okay.

A So that the crosshatched areas are the areas that are
bejny, that are being protected by the Wetlands Commission.

This is fallow-up to your earlier guestion., You asked me
about the buffer versus upland review area, 7The whole parcel
is not under wetland’s jurisdiction. It is the discharge to
wetlands that is under thelr juvisdiction.

Q Thank you. You talked earlier about the delay inherent
in the application process in Glnstonbu;y.

A VYes.

© Is that -~ and you were able to give an average figure
with respect to that delay.

A That’s corract.
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© can I infer from that, that all parcels that have to
obtain special permit approval are inevitably going to be
subject to some delay?

R To a greater or lesser extont, Yes. 1 mean it's, it
is, it is -- it is a slow process in Glastonhury. Slower than
other towns, but that would be the case, again, depending on
the level of controversy.

1 mean if have you an opposition group, for example, that’s
going to slow the procees down. But very few applications
move through the process quickly, even, even ones that are not
controversial.

¢ Thank you.

A and 1 den't say that as a critique by the way.

0 HNo. You had given an estimate, I was just following up
on that.

Your testimony carlier with respect to restrictions on use,
and that even farn use was not permitted without a speciel
permit or a park nse.

Yo your knowledge have, has, has any -- hﬁﬁ anyona ever
received a cease and desist order for commencing & farm use on
the property?

MR. SAKON: Objection, Your Honor, relevance.

THE COURT: What’s your sbjection?

MR. SAKON: Relevance, Your Honor. Her gquestion
goes te -~ speculative. Whether the town took any
enforcement action, that’s net subject to the tax

appeal.

- 73

THE COURT: The questlion, I assume relates to the
subject property, does it not?

Ws. CRITTOM: It does.

MR. SARON: Yes, the guestion relates to the
subject property, but they’ve saying -- what her
question is saying is that he has said that that would
not be a use bermitted under the zoning regulations,
and if sormeone were to speculatively put the property
to the use, did the town -- which she has not
establishod that that occurred =-- would the town then
issue a cease and desist order, which would also be
speculative as to the actjons of the zoning enforcement
officer.

S0 we have Mr, -- Bhe’s asking Mr. Branse to
testify as to the actions of people who he cannot speak
for, and to testify as to events which have not
occurred.

THE COURT: Well, but he’s ~- he’s testified that
he’s an expert, and he’s worked with the toun of
Glastonbury as the town planner in Glastonbury.

It is cross-examination. 8o I711 overrule
objection. Did you understand the question?

THE WITHESS: 1‘d like to hear it one nmore time.

O (BY MS. CRITTON) To shorten it a bit. 1 asked if, to
your knowledge, any enforcement action, such as a cease and
desist order, had ever been Issued with respect to use of

property in the Planned Travel District as a farm?

33




CURNEE- R © B

22
23
24
25
26
27

- I

~

23
24
25
26
27

L So it’s not -- you're not just asking but this
property?

o Well, T said the Planned Travel District?

PHE COURT: You've expanded the question --
Ms. CRITTON: Al) right.

THE COURT: -- to a planned --

MS. CRITTON: All right. Let’s ask it first --
THE COURT: ~-- and you can do that, if you wish.
HS. CRITTON: Right.

Q (BY MS. CRITFON) But let’s ask it first. Have any,
have any -- do you khow if any cecasc and desist orders have
been issued with respect to this property?

A I don’t know that there’s been any farming on this
property.

0 okay. And you did testify that you’ve locked at this
property over the years, and to your knowledge no farning has
ever occurred on this pioperty?

A No, I’'ve never seen it.

¢ Okay. Thank you very much. When a regulation is
ambiguous, and you suggested that this one Is, is it a
tentative statutory construction with respect to zoning
regulations that a commission will attempt to reconcile the
two inconsistent porticns ko make them workable?

& That is one tentative statutory construction. fhe
other, of ¢ourse, is that the latev enactment coptrols.

which is why, when Mr. Sakon asked me whether there were

any permitted uses I answered, no, because I view the ‘81

amendment as taking precedent over the ‘73 text.

O  Thank you. But as you mentioned earlier, the
commission has considerable discretion in the interpretation
of its own regulations, Is that correct?

A They have discretion. The case law is that, that
they -~ where's there’s an ambiguity, they have discretion as
long as they don't distort the words with what they actually
say.

Q Okay, Thank you. With respect -- you mentioned that
there was an application for, what, in 1971, 1 helieve --

A Therecabouts.

@ =- you said? Do you recall what that was for?
A It was for a motel,

0 And do you recall if that was approved?
h It was. It was not, not for, by the way, not the same
-- it was a portion of this land.

© Okay. ‘Thank you. HNow the application that was subject
of the decision, the Viotoria Square decision.

A Yes.

0 Do you know how much -= it’s in the decision, and the
decision is in evidepnce -~ how much retail space was proposcd
for the property?

A I could certainly look at it. It shows a total, there
was 11,600 square feet existing, and 65,775 square feet )
proposed.

Q Thank you. Is it also a tenant of zoning law, and I

helieve the court actually mentions it in the case, that when
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a particulerly ambitious application has been turned down,
there is ==
MR, SARON:  Objection, Your lonor.
THE COURT: Just a minute -=
THE WITHESS: Let her Linish.
THE COURT: 1 haven’t heard the guestion. Let me
hear the guestion.
MS, CRITION: When a -~ he's represented he's an
expert witness in the zoning law.

Q (BY MS, CRITTON) That if a particularly ambitious
proposal is turned down, that a, that -- that does not nean
that the less ambitfous proposal would necessarily be turned
down?

THE COURT: Objection, Mr, --
MR. SAKON: Objection as to the word "ambitious".
It’s causing -- I’m sorry. Objection to the word
Yambitious".
THE COURT: Well, do you understand the term
"ambitious," Mr. Branse?
MR, SAKON: 1 think she should ==
THE COURT: Just a minute, Mr., Sakon.
THE WITHESS: I think 1 understand how it’s being
usad here.
THE COURT: Pardon?
THE WITHESS: I think I understand how it’s heing
used here.

THE COURT: All right.
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HR. SARON: Then I withdraw my objection, Your

Honor.
THE COURT: All right.

A And 1 guess my answer ks: That, first of all, no, I
don't see the decision as saying that.

And, second, just so you have a frame of reference, and the
court has a frame of the reference, 65,000 squave feet is the
size of a typical grocery store. It’s the size of the Stop &
shop around the corner from this property.

1t’e the size of a typical single user, A Target, for
exanple, is 86,000 square feet. A Home Depot is & 140,000
square feet.

S0 1 could never describe 65,000 additicnal sqguare feet as
ambitious ==

0 Okay?

A =-- it’s anything but.

¢ All right. What I asked is if it was a tenant of
zoning law that a less ambitious, when a more =- all right. 1
will state ie differently.

When a development of a particular scale is turned down, is
it a tenant of zoning law that a less large scale development
will necessarfly be turned down?

L There s no such tepant, no.

Q0 So in the case, when the judge said, and used italics,
the commission has denied an application for a permit to
conduct this particular use of land, using “this particular®

in italics. He, you know, he’s -~ and then he goes on to say
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that he will not conclude that the comnission’s denjal
foretold anything abost its action on future applications ~-
THE COURT: You're reading from Plaintiff‘s
Exhibit 117
HS. CRITTON: I‘m reading from Plaintiff’s Exhibit
11.
THE COURT: VYes. Okay.
HS. CRITTON: Pages 19 to 20.
THE COURT: A1l right, And what's your guestion
to the witness?
MS. CRYITON: Weil, I was just asking him to -- he
had said that the court did not say that a -- that a
less ambitious or less intense application would be
turned down.
1 mean, I think the inplication is that that’s
what the court was saying.
THE WITHESS: Mo, I don think that’s what the
court said.

O (BY MS5. CRITTON) okay.

A What the court said was that a different proposal might
fare differently, which, of course, is a truism, I mean a
different application might fare differently. And on direct,
Mr. Sakon asked me if you could file other applications for
different uses, and my answer is, yes, you could.

What my direct was, however, that if you look at the three
reasons for denial, the stated reasons for denial, at least

two of them would apply to any retail use regardless of scale

’
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and regardless of design, because they all have to use these
access points in thejr current width, their current
configuration, and their current topography. Ang any
developrment would have to identify uses only to the extent
that they‘re capable of doing it at the application stage.

So Reasons 1 and 2 could be applled to any development
regardless of size or pattern. And that was my testimeny, and
I reiterate t.

@ Isn’t it ~= I'm looking at Reasen Ho. I, which is the
uncertainty of specific retail tenant types.

A Yes.
Q Jsn’t the reason for requesting some Information about

retail tenant types simply to assess the amount of traffic,
the hours of operation, and is it to assess the impact of the
development?

A That’s what == that certainly is what the reason ls
saying, and that is what the court has upheld. The problem is
that the Glastonbury zoning regulation identifies use
categories. It’s im Section 4.7.1. 1t identifies the use
categories,

And I can rarely remember a general service shopping center
being proposed -- not only in Glastonbury, but anywhere --
where the developer at the time of application knew the exact
tenancies, whether it be a furniture store versus a grocery
store versus a drugstore.

When you do a shopping center anyvhere, not just

Glastonbury, anywhere, once it’s approved, then you start
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looking for tenants, But, typically, when you do a shopping
center, you nmay have aﬁ anchor tenant identified, That's
common, But to know, to know the exact nature of every
tenancy at the time of application is unheard of.

Q I don’t think that’s what the reason says, but ~-

K Okay.

9 -- you know, I’m not agoing to -—-

A It says "uncertainty'.

THE COURT: ‘There's no question pending, Mr.
Branse.
M5. CRITTOW: Right.

Q {BY MS. CRITTON) So with respect to your restimony
regarding merger, it’s your testimony that the granting of a
wellands application that includes mnultiple -- you have not
testified with regard to the granting of wetlands
application.

poes the granting of a wetlands application that includes
miltiple properties have any bearing on merger?

A None whatsoever, Merger is a zoning concept.

MS. CRITTON: I have ne further questions for this
witness,

THE COURT: Do you have any redirect --

MR, SAKON: Redivect. Yes, Your Honor, I’11 be
vory brief.

THE COURT: Well, we're golng to take recess in a
couple ninutes for lunch.

MR. SAKON: Yes, Your Honor.

81

THE COURT: All right.
MR. SAKOW: 171) be very brief.
REDIRECT._EXAMINATION RY MR. SAKOH:

0 Mr. Branse, you testified that when these zoning
requlations were adopted there was a redevelopnent agency and
redevelopment property in the center of town --

R Correct.

@ -~ did you not? Who owned that redevelopment property?

A The town of Glastonbury.

©  So the toyn of Glastonbury really adopted regulations
in such a fashion as to promote the town’s own property
interest over that of private developers. Ts thet correct?

A T wouldn’t express it that way. The town was trying to
give the redevelopment project --

0 Attraction?

& -- an opportunity ko get established,

0 Okay. But after that redevelopment project was
finished, did they amend the regulations to allow further -- I
mean easier development of these properties?

A I don’t believe so.

Q@ A guestion to you. In the Planned Travel Zone, are you
familiar with the Summerset Sqguare?

A Yes, '

Q Was that at one time located in the Planned Travel
Zone?

A It was, but it was approved under Planncd Avea

Develepment, the floating zone.
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Q Okay. 6o basically the developers of that zone went to
the town council and got a zone change to, for an approved
use?

A That’s correct,

¢ And that was not approved by & ftown Plan And Zoning

Commisaion?
L It was not. And it was not done under the travel zone

regulations.

0 Okay. So they used a special provision of the
regulations rather than the normal, the normal ==

n  That is correct.

Q ~- application. Okay. 1In reference to, you testified
that there was a motel approved on this property at one point
in time?

A That's gorrect.

Q  Okay. I')} refer you to poge 19 of Judge Shortall’s
decigion. He deals with the guestion of that notel approval,
does he not?

A He does.

0 And reading from the top of paragraph, the fivst
paragraph of page 19, what is his conclusion as to the status
of that notel approval?

A Judge Shortall concludes that the approval has expired
by operation of law.

0 Okay. Just out of clarification, has -« to your
knowledge, has Judge shertall’s decision been appealed?

A T understand it has, yes.

83

Q 1n the zoning process, you have to file a certification
of appeal or is it an appeal as of right?

A It's a petition for certification.

@  And that has been filed?

A That’s my understanding.

Q@ Okay. A question as to the constitutienality of the
property, which was raised by the court «-%

MR. SAKON: Last guestlon, Your iHonor.

0 I would refer you to the first full paragraph on page
20, would you please read that into the record and comment on
it.

A Page 20 under item six?

0 MNo, the first full paragraph: There was ample.

A There was ample evidence before the comnission to
support its second reason for rejecting the applicants’
application, in its action in doing so did not constitute an
unconstitutional taking of any property interests held by the
appellants,

Q That really deals with the constitutional issues that
were raised by the applicant, is it not?

A I suppose so. T remember the footnote just
indlcating -~

¢ But in that particular section, it says that he rules
on the —-- so, therefore, a cvonstitutional issue was ralsed --

A Apparently so,

Q@ And it was resolved by the court in that --

A. Yes,
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-~ particular issue?

MR. SAKON: T have no further questions, Your
Honor.

THE COURT: All right. Let's stand in recess
until two o’clock. You may step down, Mr. Branse.

THE WITNESS: Ho recross?

MS. CRITTON: Well, I -~

THE WITHESS: I was trying to find out if I could
leave.

M5. CRITTONH: Ho recross.

THE COURT: Well, I'm going to give you an
opportunity after lunch, Ms. Critten, if you'd wish
to —

45, CRITTON: #o. Thank you, Your Hopor.

THE COURT: —-- teo do any recress. You had a
guestion, Mr. --

MR. SAROH: May Mr. Branse be axcused?

THE COURT: Well, that dees ralse an issue. Did
you wish to --

MS. CRITTON: T don’t know if I will peed, you
know, to ==

THE COURT: Well, maybe we cught to have him come
back at twe o’clock, and then you can nake o decision,

M8, CRITTON: Y knov that I have no immediate
heed, Whether I might want to recall him at some
future time -- the pace that this s geoing, I

puspect ==
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THE COURT: Well, since he’s here, why don't we
have him come back at two, and then if you want to ask
him a question you can, rather than have him come all
the woay back at another time. That's, what’s your --

MS. CRITTON: My preference is that we simply
excuse Mr. Branse,

THE COURT: Excuse him. All right. You’‘re
excused.

THE WITRESS: Thank you, Your Honor.

THE COURT: All right. Werll stand In recess
until twe o'¢lock.

(Recess) .
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